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LETTER OF TRANSMITTAL 


To THE CONGRESS OF THE UNITED STATES: 


I Am Susmittinc HrrewitH the report of the Federal Aviation 
Commission appointed by me last summer by direction of the Seventy- 
third Congress. The commission has made a diligent study of the broad 
subject of aviation conditions here and elsewhere and emphasizes the 
excellent American progress in this new form of transportation. The 
commission has also studied problems of national defense, of procure- 
ment policies and of the extension of air transport services. I invite 
your attention to these comprehensive surveys. 

As I have suggested on many occasions, it becomes more and more 
apparent that the Government of the United States should bring about 
a consolidation of its methods of supervision over all forms of trans- 
portation. When the Interstate Commerce Commission was created in 
1887 the railroad was practically the principal method of rapid inter- 
state transportation. Since that time this monopoly of transportation 
enjoyed by the railroad, to a very important degree, has been limited 
by the development of the automobile and good interstate roads. Re- 
cently water transportation by lake, river, by canal and by oceans has, 
largely through the construction of the Panama Canal and our inland 
waterways, definitely brought ships and shipping into the general inter- 
state field. More recently still air transportation has become an element. 
All of these developments have changed the general problem of trans- 
portation and the concern of the Government with them. A number of 
valuable reports have been prepared on these related questions. The 
report of the Federal Coordinator of Transportation has already been 
submitted to the Congress by the Interstate Commerce Commission. 
The report deals with the many problems relating to buses, trucks, 
water carriers and railroads. Other reports of departmental committees 
on ocean mail subsidies have been completed. This present report on 
aviation is a similar source of information and advice concerning trans- 
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portation by air. I earnestly suggest that the Congress consider these 
various reports together in the light of the necessity for the development 
of interrelated planning of our national transportation. At a later date 
I shall ask the Congress for general legislation centralizing the super- 
vision of air and water and highway transportation with adjustments 
of our present methods of organization in order to meet new and 
additional responsibilities. 

There are detailed questions, however, that require early action. 
Our extended mail contracts with air lines expire on or about March 
first and existing legislation dealing with primary and secondary routes 
should be revised before that time. The commission suggests that the 
Interstate Commerce Commission be given temporarily the power to 
lower or increase air mail rates as warranted in their judgment after 
full investigation. The purpose of this is to prevent the destruction 
of any efficiently operated part of the present system pending suitable 
consideration by the Congress of what permanent measures should be 
taken and what amendment, if any, the present general transportation 
policy of the Government should undergo. I concur in this recom- 
mendation of the Federal Aviation Commission provided always that 
the grant of this duty to the Interstate Commerce Commission be subject 
to provisions against unreasonable profits by any private carrier. On 
account of the fact that an essential objective during this temporary 
period is to provide for the continuation of efficiently operated com- 
panies and to guard against their destruction, it is only fair to suggest 
that during this period any profits at all by such companies should be 
a secondary consideration. Government aid in this case is legitimate in 
order to save companies from disastrous loss but not in order to provide 
profits. 

The commission further recommends the creation of a temporary 
Air Commerce Commission. In this recommendation I am unable to 
concur. I believe that we should avoid the multiplication of separate 
regulatory agencies in the field of transportation. Therefore in the 
interim before a permanent consolidated agency is created or designated 
over transportation as a whole, a division of the Interstate Commerce 
Commission can well serve the needs of air transportation. In the 
granting of powers and duties by the Congress orderly government calls 
for the administration of executive functions by those administrative 
departments or agencies which have functioned satisfactorily in the 
past and, on the other hand, calls for the vesting of judicial functions 
in agencies already accustomed to such powers. It is this principle 
that should be followed in all of the various aspects of transportation 
legislation. 

FRANKLIN D. ROoosEVELT. 


THE White House, 
January 31, 1935. 


RECOMMENDATIONS 


Air Transport: 

(1) It should be the policy of the United States to maintain a 
position of world leadership in air transport, and to lend such aid as 
may be necessary to insure that the most modern and efficient equipment 
and methods shall be applied on American domestic and foreign airlines. 
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(2) There should be no legal limitation upon the growth of air 
transport. 

(3) The carriage of mail should be put on a commercial basis, 
with payments to lines within the amount received by the Post Office. 
Whatever additional sums are for the time being necessary to maintain 
and develop adequate transport services should be allocated specifically 
to that purpose by the government. 

(4) There should be a close and continuous governmental control 
of the financial aid having to be given to airlines. Certificates of con- 
venience and necessity should be issued under proper safeguards and 
specifications. Provision should be made to specify a minimum quality 
of service and a minimum frequency of schedule on airlines. Rates of 
fare should be subject to governmental approval, and the financial 
structure of airlines should be supervised and their general conformity 
with the letter and spirit of the law watched over by appropriate gov- 
ernmental agencies. For these purposes we suggest the creation of a 
nonpartisan commission, described in detail in another section of our 
report, 

(5) All regular domestic scheduled transport operations should 
require a certificate of convenience and necessity, to be issued by the 
commission hereinafter proposed. Such certificates should not be can- 
celled except for good cause without equitable compensation to the 
holder. 

(6) Direct Federal aid should not as a matter of course be ex- 
tended to all airlines having certificates of convenience and necessity, 
but only to such airlines as are deserving of such aid in the public 
interest. 

(7) Every airline operating on December 1, 1934, should be con- 
sidered to have a presumptive right to the receipt of a certificate of 
convenience and necessity. 

(8) The development of new airways and the provision of navi- 
gation facilities thereon should be a responsibility of the Department 
of Commerce, subject to commission approval. 

(9) It should be the general policy to preserve competition in the 
interest of improved service and technological development, while avoid- 
ing uneconomical paralleling of routes or duplication of facilities. 

(10) The Post Office Department should be free to use any 
service that exists, without being limited by specific contracts. 

(11) The rates to be paid by the Post Office Department to air- 
lines carrying mail should be fixed by the commission hereinafter 
proposed. 

(12) The direct financial aid given to airlines should be under 
the constant control of the commission, and subject at all times to 
revision as technical improvement, changes in operating conditions, or 
the needs of the particular territory served may require. The formulas 
under which aid is extended should be such as to encourage good 
management and technical progress, and to stimulate rapid evolution 
ee complete self-support and independence of direct governmental 
aid. 

(13) The control of a multiplicity of airlines through holding 
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companies should be prohibited. The ownership of stock in airlines by 
corporations engaged in other activities, or the interlocking of diverse 
aeronautical interests, should be strictly controlled by the commission 
hereinafter proposed. Nothing should be permitted which would in any 
way reduce the effectiveness of any competition, the preservation of 
which could serve the public interest, or which would interfere with 
the exercise of the government’s regulatory functions. Subject to these 
paramount considerations, the door should be left open as far as possible 
for a free flow of investment capital into air transportation in the 
interest of a strengthening of its structure and an improvement of its 
facilities. 

(14) Airlines should be made eligible, as railroads now are, for 
loans from the Reconstruction Finance Corporation upon suitable 
security. 

(15) In connection with the placing of the carriage of air mail 
upon a strictly commercial basis, involving no net financial burden 
upon the Post Office Department, there should be authorization for 
experiments with special classes of light-weight air mail matter carried 
at a low rate, in the interest of an increase of the total volume of air 
mail and the gross receipts of the service. 

(16) It should be a duty of the commission hereinafter proposed 
to require periodic financial and operating reports from all airlines, to 
examine into their status at suitable intervals, and to make public 
record of such reports. 

(17) It should be the policy of the commission herein proposed 
to subscribe to the principles contained in Section 7 (a) of the National 
Industrial Recovery Act, and to foster adherence thereto, in all branches 
and activities of air transport; and to use its influence to bring together 
employers and the duly chosen representatives of their own choosing 
of the several crafts and callings with a view to agreeing upon a method 
of procedure to be followed in the handling and adjustment of all 
questions involving wages, hours, and conditions of employment. 

(18) The control, in the interest of public safety, of the minimum 
standards of equipment and the operating methods and organizations 
and ground facilities of civil aeronautics should continue approximately 
as at present, but under the jurisdiction of the proposed commission. 

(19) There should be no attempt to require the inclusion of 
military features in the design or equipment of transport airplanes. 

(20) Air transport in American territories and possessions should 
be developed, and in particular there should be an increase of air 
transport service and ground facilities available for air navigation in 
Alaska. 

(21) The national policy of stimulating air transport should ex- 
tend to the promotion of American-flag airlines connecting the United 
States with our territories overseas and serving our major trade routes 
to foreign countries. The time has now come when air transport can 
be regarded on a world-wide basis, and in particular when the early 
inauguration of regular trans-oceanic services by aircraft can be 
foreseen. 

(22) The Secretary of Commerce should study ways and means 
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to foster American airlines to foreign countries and recommend to the 
Congress, from time to time, legislation governing the extension of 
financial aid. Consideration should be given to the nature of similar 
aid given the merchant marine, with a view to developing a coordinated 
policy. 

(23) The policy of making available for the carriage of mail all 
American airlines rendering regular service, and of payment by the 
Post Office Department to the airlines only for service rendered, should 
be extended to future arrangements for foreign airlines. The rates of 
payment to the airlines for the carriage of mail should be fixed by the 
commission hereinafter proposed, and such additional aid as may be 
necessary to build up and maintain a proper service under the American 
flag outside of the boundaries of the United States should be allocated 
hy the commission. 

(24) No changes should henceforth be made in the existing 
foreign air mail contracts except with the approval of the commission 
hereinafter proposed. 

(25) The governmental administration of foreign air transport 
should as far as possible be kept similar to that of the domestic airline 
system, but with such modifications as may be clearly necessitated by a 
fundamentally different political, legal, and operating status. The status 
of American air transport in foreign fields competing with foreign- 
owned airlines should in general not be one of competition between 
American lines, but of carefully-controlled regional monopoly. The 
general powers of the commission hereinafter proposed in connection 
with foreign air transport should be essentially similar to those which 
it enjoys in the domestic field, and the commission should have the 
additional power of stipulating for fixed periods certain minimum and 
maximum conditions of service and of governmental aid in the interest 
of stability of the undertaking and of encouragement of large invest- 
ment in ground facilities. 

(26) The policy of the United States should be to support and 
assist American airlines in their relations with foreign governments 
and with foreign competitors. It should be considered as in the public 
interest to regulate and control foreign airlines entering the United 
States with the purpose of securing for American airlines equality of 
opportunity in foreign countries. 

(27) It should be provided by legislation that American airlines 
outside the continental United States should have the same opportunity 
now given by the Shipping Act to American steamship lines to enter 
into trade and traffic agreements with their competitors. Such agree- 
ments should be subject to approval by the commission hereinafter 
proposed. 

(28) The existing regulations for customs clearance, immigration, 
and public health clearance should undergo early revision and the 
greatest possible measure of simplification to meet the special problems 
of aircraft operation in international service. 

(29) As a measure of immediate emergency, the present Air Mail 
Act (Public 308, 73rd Congress) should be amended so as to empower 
the Interstate Commerce Commission to revise existing air mail rates 
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either upward or downward as the facts may warrant, and subject to 
such revision existing contracts should continue in force until such 
date as the commission hereinafter proposed, in the exercise of its 
full powers and duties, may prescribe. 

(30) As a measure of immediate emergency, the provisions of the 
present Air Mail Act (Public 308, 73rd Congress) regarding the desig- 
nation of primary and secondary routes, and the prohibition of an 
airline from holding more than one primary and two secondary route 
contracts, should be amended so as to postpone their effective date to 
January 1, 1936. 


Miscellaneous Civil Aviation: 


(31) It should be the policy of the government to impose a mini- 
mum of regulation upon private flying, and to determine that minimum 
with reference to public safety alone. The technical regulation of air- 
craft and personnel engaged in commercial activities should remain 
substantially as at present. 

(32) In the interest of improved utility and increased safety of 
aircraft suitable for private use, and to extend the scope of the owner- 
ship and operation of aircraft by private individuals, the Department 
of Commerce should be authorized to make experimental purchases by 
negotiation of aircraft or other aeronautical equipment seeming to 
promise special advantages to civil aviation and not likely to be promptly 
developed otherwise, and to pay substantially the full development cost 
therefor. Such purchases should have the prior approval of the Na- 
tional Advisory Committee for Aeronautics. 

(33) The National Advisory Committee for Aeronautics should 
give the development of those qualities in aircraft which render them 
particularly suitable for private operation an enlarged place on its pro- 
gram of research, and should cooperate with the Department of Com- 
merce in determining the qualities and performance of aircraft of new 
types which may be offered for consideration. 

(34) There should be a general survey of governmental mapping 
projects and other undertakings requiring the observation of wide areas 
to determine the extent to which aerial survey or observation can 
profitably be used. Where such work is economically advantageous it 
should be done by contract by commercial aircraft operators wherever 
reasonable bids can be obtained. 

(35) Fixed-base aircraft operators, maintaining schools, service 
stations, and charter services, should be made eligible for Reconstruction 
Finance Corporation loans upon proper security, in the same way as 
manufacturing industries and railroads are already eligible. 

(36) The usefulness of gliding and soaring flights in the promo- 
tion of aeronautics, and in the aeronautical activities of the various 
departments of government, should be carefully studied. In particular, 
the authorities charged with the technical regulation of aircraft should 
give special consideration to glider problems and to means of simplifying 
the formalities connected with glider control and licensing. 
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Airports: 


(37) The installation of lights and other navigational aids should 
be undertaken by the Department of Commerce at airports designated 
by the commission hereinafter proposed as forming effective elements 
in a national airport system. The cost of maintenance of such lighting 
equipment, or of that already installed by local enterprise when desig- 
nated by the commission, should be shared between the Federal Gov- 
ernment and the appropriate local agency. 

(38) It should be the policy of the Federal agencies concerned 
to provide airports and glider sites in or adjacent to recreational areas 
under Federal control, such as national parks and monuments. 

(39) Action should be taken without further delay for the early 
determination of the site of a permanent airport for the national capital, 
and for the provision there of a model airport installation. 


National Defense Organization: 


(40) The modification in air force organization now being put in 
effect should be continued until their merits or otherwise shall have 
been proven by experience. The employment of air force as an inde- 
pendent striking unit should continue under constant study, both in the 
Army and in the Navy, and should be developed to its limit by tactical 
maneuvers and through the procurement of material best suited to such 
independent operations. 

(41) The personnel and equipment of the air forces should be 
further developed, and where necessary expanded, in accordance with 
fixed programs of regular growth based upon the current plans of the 
Army and Navy. The effectiveness of the forces should be kept at the 
highest pitch by constant attention to superior quality of equipment and 
of personnel, and by the conduct of training exercises under widely 
diversified climatic and geographical conditions offering the greatest 
possible variety of operating problems. 

(42) Intense study and prompt remedy should be given to the 
inter-relationship of the national defense Services. 

(43) The budgetary practices of the Army and Navy in respect 
of aeronautical matters should be standardized for easy comparison. 
In both Services the funds for equipment to be used on aircraft should 
be directly allocated to the authorities in charge of aeronautical develop- 
ment, and subsequently transferred to other branches or offices if 
necessary. 

(44) A number of officer pilots of the regular Army and Navy 
should be assigned annually to the other Service, and given duty with 
other active air units. 

(45) The experimental and developmental work of the Army and 
Navy should be carried on on an increased scale. The funds provided 
for such work should be materially increased, as the necessary conse- 
quence of the increasing complexity of aircraft and engine construction. 
Special allocations should be made by both Services for a particularly 
vigorous developmental campaign on high-powered and highly super- 
charged engines, and on power-plants of Diesel type. 
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(46) Funds appropriated for experimental purposes, and not paid 
out when expected because of a failure of an article to meet the con- 
tractor’s guarantees or a failure of any contractor to come forward 
with an article meeting a Service specification under which funds had 
been set aside, should remain available until used. 

(47) There should be a closer coordination of Army and Navy 
experimental and developmental work, and the National Advisory Com- 
mittee for Aeronautics should be more largely used as an agency for 
such coordination. A much higher degree of uniformity than now 
exists should be attained in auxiliary material and the methods for its 
development, and also in the practices of the Army and Navy in 
technical matters as analyzing aircraft for strength, performance 
testing, etc. ; 

(48) Arrangements should be made for the temporary attach- 
ment of a few officers of the Army and of the Navy to civil activities, 
and especially to air transport, for study in order that the armed 
Services may secure the greatest benefit from civil aeronautical 
experience. 

(49) The War and Navy Departments should adopt the practice, 
where possible without increase of cost to the government, of making 
reasonable use of the facilities of approved civil aircraft repair stations 
for repair and service work on military and naval aircraft. 

(50) There should be immediate and positive action to improve 
the promotion situation in the Army, with special reference to the Air 
Corps. The authority to provide temporary rank in the Air Corps, to 
make the rank commensurate with the responsibilities held, should be 
broadened and then used. 

(51) The authority to select a Chief of Air Corps from among 
all the officers of long service in that arm, which has now expired, 
should be renewed. 

(52) The maximum term of active service with regular forces 
on the part of Reserve pilots graduated from the Army and Navy 
training schools should be increased, at least to three years and perhaps 
further. A cash payment should be given upon termination of this 
duty to ease the shock of transference to civilian life. 

(53) Cadets accepted for training in either the Army or Navy 
flying schools should be required to take a definite obligation to perform 
a definite period of active duty after graduation, except as their resig- 
nations may be accepted in the discretion of the War or Navy De- 
partments. 

(54) The aviation Reserves both of the Army and Navy should 
be materially strengthened, and should receive a higher priority than 
they at present enjoy in the allotment of funds. Consideration should 
be given to the establishment of Assistant Secretaries of War and ot 
the Navy for Reserve or personnel matters. Their duties would include 
the encouragement and maintenance of a more effective Reserve force 
in both Services, particularly with regard to the fields requiring a 
specialized combination of technical ability and military training. 

(55) The Army and Navy should organize special classifications 
in the Reserve for essential personnel of airline organizations, and every 
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effort should be made to secure the enrollment of such personnel in one 
or the other of the Reserve forces. 

(56) The War and Navy Departments should give serious study 
to measures of securing a general enrollment in some category of the 
Reserve of private pilots and commercial pilots other than those em- 
ployed in air transport, to the maintenance of an appropriate check 
on the individual qualifications of civil pilots, and to the establishment 
of special training courses to supply highly trained civil pilots with such 
specifically military training as might be necessary to make them 
immediately effective members of a reserve. 

(57) There should be created a new type of government insurance 
for Reserve officers, covering the aviation hazard exclusively, available 
in amounts substantially beyond the present $10,000 limitation, and with 
premiums arbitrarily maintained on a very moderate scale. The per- 
sonnel of the aviation Reserves should receive the same protection in 
case of injury or death in line of duty as would be given to Regular 
officers under the same circumstances. 

(58) The provision for officer personnel of special engineering 
ability and industrial experience in the aviation field should be recon- 
sidered both by the Army and by the Navy. An adequate number of 
such officers should be developed and given assurance by legislation of 
attractive careers in the Service. In the case of the Navy at least, we 
recommend the commission of such officers in a staff corps to insure 
continuous employment on duties connected with their specialty. 


Procurement of Military and Naval Aeronautical Matériel: 


(59) The paramount importance of quality in military aircraft 
should be recognized, and procurement policies should be fixed with 
primary reference to the securing at all times of the best material. 
Price should not be the primary consideration. 

(60) The general purpose in the relations of the government to 
the industry engaged in manufacturing Service aircraft should be to 
maintain units sufficiently stable and sufficiently well organized so that 
they would be available for expansion in the event of war. The 
strength and efficiency both in design and in production of the in- 
dividual manufacturing units, rather than the number of independent 
units existing, should be regarded as the test of the nation’s industrial 
preparedness. 

(61) Procurement policies should be planned to encourage the 
development of integrated manufacturing units carrying on their own 
research, development, design, and production work. 

(62) The practices of the government departments procuring air- 
craft should, as far as practicable, be the same. The Federal Director 
of Procurement should promulgate the necessary directions to this end. 

(63) Every effort should be made to organize procurement policy 
so that the supply of each general type of aircraft for replacement and 
lor modernization should proceed at a substantially regular rate, and 
so that there may be a substantially regular flow of productive work 
in the plants of the aircraft industry. 
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(64) The War and Navy Departments should so organize their 
technical forces as to obviate the simultaneous functioning of any per- 
sonnel in the roles of competitor and of judge. 

(65) The development of new types of aircraft should continue to 
be provided for either by design competition or by experimental con- 
tracts for a specific article, but the rules now governing formal design 
competitions should be modified to allow administrative flexibility, and 
in particular to provide for the holding of competitions in which design 
development is allied with experimental construction of the article 
designed. 

(66) The Army and Navy should adopt a policy in holding design 
competitions by which details of the military characteristics of the 
aircraft and equipment desired to be created shall be disclosed only 
to fully responsible competitors, of American nationality, and qualified 
for the work contemplated in the opinion of the Secretary of War or 
of the Navy. 

(67) The announcements of design competitions should include 
the statement of the fixed price at which, subject to bonuses and 
penalties for performance, machines from the best designs will be pur- 
chased from the originators of the types. 

(68) Where the interests of the government clearly require that 
the construction of equipment from a particular design be thrown open 
to general competition or that orders for such construction be allocated 
to others than the originator of the design, royalties should be paid to 
the originator in reimbursement for the right to use his drawings, 
calculations, and production information. 

(69) The attempt to introduce a standard catch-all patent-license 
clause into all developmental contracts for aircraft and aeronautical ma- 
terial should be abandoned. Reproduction rights on patentable inven- 
tions should accrue to the government, in connection with a develop- 
mental contract for purchase of an article embodying the inventions, 
only in case the contractor is engaged to conduct a specific experimental 
development under governmental direction. 

(70) Existing provisions of law should be amended as necessary 
to allow direct suit (but not injunctive procedure) against a manufac- 
turer alleged to be infringing a patent in connection with work done 
by him for the Federal government. 

(71) Explicit authority should be granted to the Secretary of War 

and to the Secretary of the Navy to negotiate contracts for quantity 
purchases of aircraft and other aeronautical material, subject to the 
requirement of a full report to Congress in each case where the authority 
is used. 
(72) In order that there may be no incentive for an uneconomic 
expansion of plants that could not be kept regularly running at any- 
where near their capacity, it should be procurement policy to avoid any 
concentration in any one plant of an abnormally large proportion of 
the total military and naval work then outstanding. 

(73) When purchases are to be made as the result of a process 
of competitive bidding, the Secretary of War or Secretary of Navy 
should be authorized either to award a contract for the whole quantity 
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sought to the bidder who can best perform the work, or to divide the 
work among two or more bidders if that be in the best interest of the 
government. 

(74) Where definite profit limitation is to be employed, as in the 
present Naval Construction act, it should not be applied to the individual 
contract, but, in the interest of equity, of simplicity of accounting, and 
of stimulation of technical development, should be extended over all the 
work done for the government Service over a considerable length of 
time. 

(75) Industrial mobilization plans in the field of aeronautics 
should be pressed by the joint effort of the Army and Navy. 


Coast Guard: 


(76) The Coast Guard should give to its aviation personnel essen- 
tially the same opportunity to specialize on aviation duty over long 
periods as does the Navy. 

(77) A limited number of aviation specialists should be allowed 
to enter the Coast Guard directly upon completion of their terms of 
active duty as reservists with Naval aviation. 

(78) The Coast Guard should procure its aircraft through the 
Navy Department, which should assume the responsibility of necessary 
experimental and developmental work to produce equipment especially 
suited to Coast Guard needs. Both experimental work and quantity 
procurement for the special purposes of the Coast Guard should be 
covered by Coast Guard funds to be transferred to the Navy Depart- 
ment for the purpose. 


Lighter-than-Air Craft: 


(79) It should be the policy of the United States to undertake 
further construction and operation of rigid airships in naval and com- 
mercial service. 

(80) The Navy should determine by actual experience the scouting 
value of airships and the need for their further construction for naval 
purposes. 

(81) The prompt construction for the Navy of a training airship 
to replace the Los Angeles, as recommended by the Navy General Board, 
should be undertaken. 

(82) The early inauguration of an experimental trans-Atlantic 
airship service should be undertaken to meet the competition of the 
newest foreign ocean liners and of a projected foreign airship line. 
The initial step should be the construction by the government, for 
charter or lease to a commercial operator, of a commercial airship and 
a commercial terminal, with necessary docking and handling facilities. 

(83) The production of helium by the Bureau of Mines should 
be continued, with authority to sell helium to commercial users and to 
foreign purchasers for export when it is available in excess of naval 
and military needs. Such domestic sales and export sales should be 
subject to the approval of the commission hereinafter proposed and 
should involve no net cost to the government. Export of helium from 
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production by others than the Bureau of Mines should also be subject 
to approval of the commission. 

(84) The helium tank cars now owned by the Army and Navy 
should be transferred to the Bureau of Mines. 


Relations of Government and Industry: 


(85) The degree of control by the government of the design and 
construction of civil aircraft should remain for the time being approxi- 
mately as at present. The ultimate purpose should be a minimizing, 
in the degree consistent with public safety, of detailed control over 
the work of responsible manufacturers maintaining an adequate inspec- 
tion and engineering organization of their own. 

(86) The examination of a new type of aircraft by the govern- 
ment should include a numerical determination of all the essential 
elements of performance, and the figures so obtained should be recorded 
in the approved type certificate. 

(87) Every assistance should be given by the appropriate agen- 
cies of government to manufacturers of commercial aircraft, engines, 
and accessories seeking an export market for their product. In those 
cases where possible military and commercial applications exist for the 
same article, there should be no presumption of prospective military 
use in the absence of any specific evidence pointing in that direction. 

(88) The State Department and Department of Commerce should 
make every effort to obtain an increased number of international agree- 
ments for the mutual recognition of airworthiness certificates, with 
the object of permitting a free trade in aircraft and the free travel of 
private owners in their own machines. 

(89) The principle of cross-licensing of patents in the aircraft 
industry should be recognized as beneficial to the government and as 
promoting a rapid development, and should be encouraged. The gov- 
ernment should take an active interest in the operations of a cross- 
license association, membership in which is open to all on reasonable 
terms, to insure fair treatment for all participants in its affairs and to 
protect the government’s interest. The commission hereinafter proposed 
should be authorized to act as an adjudicator, either between private 
parties or between a private party and a government department, in 
such cases arising under such an agreement as the commission may 
elect to hear. 


Research and Education: 


(90) The National Advisory Committee for Aeronautics should 
remain the central agency of governmental research in aeronautics, and 
also the recognized body for coordinating experimental and develop- 
mental work of the various government departments and the results 
obtained from the researches of various institutions. It should extend 
its mechanism of unpaid subcommittees to include frequent conferences 
upon particular questions with technically qualified representatives of 
the commercial industry, and to draw the industry’s personnel engaged 
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in the development of aeronautical products more directly into the 
planning of its research work. 

(91) The best qualities of present-day aircraft are preeminently 
due to organized research work, and the work done by the government 
in that field has paid for itself repeatedly in the improved service that 
aircraft have been able to render as a result. The extent of such 
governmental research work should be increased to substantially above 
its present level as rapidly as the personnel can be trained and special 
laboratories equipped. 

(92) The National. Advisory Committee for Aeronautics should 
have a moderate appropriation specifically ear-marked for the support 
of approved research projects at universities and other semi-public in- 
stitutions which have competent staff and proper equipment to perform 
the work, and should be authorized to contract for the conduct of such 
researches and to publish the results. 


General Governmental Organization: 


(93) There should be created an additional Assistant Secretaryship 
of Commerce especially qualified to supervise the responsibilities of the 
Department under the Air Commerce Act. Ultimately the duties of 
this office might well include the supervision of the Department’s func- 
tions with regard to other forms of transportation. 

(94) The Bureau of Air Commerce should be definitely recognized 
as a purely professional and technical organization, and its personnel, 
including division heads, should have a high degree of security of 
tenure. 

(95) The Weather Bureau should be transferred to the Depart- 
ment of Commerce. 

(96) Authority should be given to detail certain members of the 
Weather Bureau’s organization for training at government expense in 
new methods of weather forecasting. 


Aeronautical Law: 


(97) If the several states do not adopt substantially uniform aero- 
nautical regulatory laws within a reasonably early time, a Federal con- 
stitutional amendment should be adopted which will give to the Federal 
government exclusive control of all phases of civil aeronautics within 
the United States. 

(98) The United States should participate actively in the codifica- 
tion of international private air law, with annual appropriations therefor 
as necessary. 

(99) The commission hereinafter proposed should undertake a 
careful study of the subject of international public air navigation agree- 
ments to determine the desirable extent, if any, of American participa- 
tion therein. 

(100) One or more specialists on aeronautical matters should be 
attached to all American delegations to international conferences having 
aeronautical topics on the agenda. 
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(101) The application of general legal principles to matters spe- 
cifically aeronautical should be modified as experience has shown to 
be wise, and in particular there should be provisions for Federal record- 
ing of title to aircraft and of mortgages and other liens. 


Air Commerce Commission: 


(102) There should be created an air commerce commission, its 
members appointed by the President by and with the consent of the 
Senate for long terms. The commission so created should have broad 
supervisory and regulatory powers over civil aeronautics, and partic- 
ularly over domestic and foreign air transport. It should have all 
powers necessary to the attainment of its general supervisory and regu- 
latory purposes, including the power to hold hearings and conduct 
investigations upon any subject pertaining to civil aeronautics. It should 
be subject to merger by executive order at any time with any other 
body of a similar nature having similar functions. 





THE REPORT OF THE FEDERAL AVIATION 
COMMISSION: A COMMENTARY 


Rosert KiNGSsLEY* 


Pursuant to the provisions of the Air Mail Act of 1934, a 
Presidential commission? reported to the Congress on January 22nd, 
1935,° its “study and survey, and . . . its recommendations of a 
broad policy covering all phases of aviation and the relation of 
the United States thereto.” 102 separate recommendations are 
made which, with the accompanying discussion and comment, oc- 
cupy some 250 pages. Because of personal limitations of the 
writer, the matter relating to military aviation* will not receive 
comment here; because of necessary limitations of space, only the 
more vital of the recommendations in the field of civil aviation can 
be criticized fully. 

Although the material is presented under more specific heads, 
the Commission’s conclusions with reference to civil aviation fall 
under the two basic topics of: (1) commercial air transport and 
(2) non-transport aviation. It is with the first of these that the 


greatest interest lies; the specific recommendations concerning the 
second are colored by, and for their effectiveness are dependent 
on, those concerning the first. 


For the present purposes, the term “commercial air transport” 
may be defined as covering the carriage of passengers, mail and/or 
express, for hire, over fixed routes on established schedules, as dis- 
tinguished from such activities as private flying, aviation instruc- 
tion, sight-seeing and charter flights and air photography. Since 
air transport is at present the more important, not only in extent 
of flying and in financial investment but in public interest, and 
since it was out of the activities of air transport operations that 
the creation of the Commission came, it is only proper that this 
subject should bulk large in the Commission’s report. 


No one at all interested in aviation in the United States dur- 





*Professor of a University of Southern California; Associate Editor, 
aaa aa oF Arr L 
Act of Faia 12, 1934, c. 466, §§20 & 21, 48 Stat. at L. 195, 39 U. S. C. 
s$469% & 469s. 
Messrs. Clark Howell, Chairmen, Edward P. Warner, Vice-Chairman, 
Albert J. yes. Jerome C. Hunsaker and Franklin K. Lane, Jr. 
3. See S. Doc. No. 15, 74th Cong., 1st Sess., 79 Cong. Rec., Jan. 31, 1935, 
pp. o- Sri 


Recommendations Nos. 40-78, pp. 19-28, 119-192. 
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ing the past years has failed to realize that the problems of con 
mercial air transport have been mainly financial. The technica! 
and scientific problems involved, though of immense difficulty 
have been well met without serious public concern, and the rec- 
ommendations made in the report on that score, although valuable 
and essential to a continued effectiveness of aviation, are not likely 
to become seriously controversial. In the financial field, the Com- 
mission reports facts which, as has been said above, have been 
reasonably well understood for several years—namely that the 
operation of commercial air transport of the standard and on the 
scale made possible by the technical capacity of the industry and 
required by the traveling and mail-using public cannot be main- 
tained without governmental assistance in some form or another.° 
In various forms, such support has been extended under past 
methods; that it should be continued seems scarcely open to ques- 
tion—apart from the military value of maintaining a net-work of 
airways and a trained and going aviation industry,’ there is a 
general peace-time value to the entire citizenry accruing from a 
properly organized air transport system; the speedy carriage of 
the mails, and the expeditious transportation of persons and goods 
are of importance not only to the individuals directly using the 
service but to all members of the community with whom such per- 
sons have dealings. This is a principle long recognized and applied 
in the form of the postal deficit on land transportation and in the 
railroad and canal grants of previous generations; its extension 
to the field of air transport should not require extended argument. 

However, when our attention is turned to the question of the 
form of such governmental assistance, the problem is not as easy. 
In the past, such aid has taken three forms: (1) The construction 
and operation, at the expense of the federal government, of marked 
and lighted airways equipped with the necessary meterological and 
communication service; (2) the construction and operation, at the 
expense of local municipalities, of airports; and (3) the payment 
of rates for the carriage of mail exceeding the postal revenues 
thereon. The first two modes have occasioned little public con- 
cern, and have, in the main, been created and extended on a basis 
of actual need for air transport service by the communities served 
and the country at large. The third has been the cause of wide- 
spread dissatisfaction on the part of both the air transport opera- 


5. Recommendations Nos. 90-92, pp. 33, 225-230. 
6. See pp. 45-46. 
7. Recommendation No. 19, pp. 11, 79. 
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tors themselves and the public. The Commission has recom- 
mended that the first two forms continue without material modifica- 
tion;® its recommendations on the third form propose a complete 
change in our policy. 

In the past, air mail has been carried by virtue of individual 
contracts with specific carriers, entered into after competitive bid- 
ding, and with bids, prior to 1934 at least, made frankly on the 
basis of cost of service to the operator rather than revenue to the 
Post Office Department; land-borne mail, on the other hand, has 
normally been carried by any available public carrier, at rates fixed 
by governmental action and based roughly on the value of car- 
tiage to the postal service. The Commission recommends the 
adoption of this latter policy with reference to air mail,® suggest- 
ing a fixed pound-mile rate of pay within the postal revenue and 
the use by the Post Office Department of any schedule or line 
called for by the immediate need of the postal service. As a 
corollary, it is recommended: (1) that, while all air transport 
operations be made subject to the holding of a certificate of con- 
venience and necessity, no statutory limit be placed on the estab- 
lishment of new lines and that the governmental policy be to permit 
such new operations where their competition will not operate to 
the mutual destruction of all lines;?° and (2) that direct financial 
aid be given by the federal government to such of the lines as 
(a) are in need of such assistance and (b) whose operations are 
required for reasons of the general public interest. 

As has been said above, these recommendations are in line 
with our past policy toward railroads and canals, both of which 
types of transportation were in receipt of immense grants from 
public funds at a time when their economic situation was com- 
parable to that of air lines at the present time; it is further in 
accord with the policy of the present administration in the field 
of the merchant marine.1! Taken in connection with the recom- 
mendation relating to administration of governmental control, pres- 
ently to be discussed, it would have the immense advantage of 
removing the problem of financial assistance from the field of 
partisan politics while, at the same time, it made available more 
and better facilities for the prompt movement of the mail. The 





8. Recommendations Nos. 8 & 37-39, pp. 10, 17, 59-60, 111-117. The only 
significant suggestions are that the federal government assume the cost of 
construction and operation of airport lighting and that it construct and operate 
airports in the several national parks. 

Recommendations Nos. 3, 10 & 11, pp. 9, 10, 49-51, 63-66. 

10. Recommendations Nos. 2, 5 & 6, pp. 9, 10, 48, 57-58, 61-62. 

,,, 11. See Pres. Roosevelt’s message of March 4, 1985. H. Doc. No. 118, 
74th Cong., 1st Sess., 79 Cong. Rec., March 4, 1935, pp. 2956-2957, 2994-2995. 
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recommendations would seem to be a most happy solution of an 
outstanding difficulty, and it is greatly to be hoped that they will 
meet with approval of the Congress. 

The recommendations just discussed obviously require the ex- 
istence of some governmental agency to determine the questions 
of: (1) the propriety of the issuance and revocation of certificates 
of convenience and necessity; (2) the propriety of extending direct 
financial aid to a particular air line; (3) the amount of such aid 
and the terms on which it would be granted; and (4) the pound- 
mile rate to be paid for carriage of air mail. As the Commission 
points out, these questions are not new to American governmental 
activities, and our past policy has been to allocate their solution to 
non-partisan commissions, quasi-judicial in character. Such a 
body the Commission recommends for this field.1?_ As aids in the 
performance of its duties, both to provide essential data and to 
safeguard the public against improper practices, subsidiary powers 
of inspection and control over fiscal policy of air transport opera- 
tors are proposed.'® Again, these recommendations proceed along 
lines well tested by past experience in other fields of transportation 
and commend themselves as a wise solution of the problem." 

One further field of authority the Commission proposes to 
grant to the regulatory body—namely an assumption of the activi- 
ties now performed by the Department of Commerce in the matter 
of licensing of aircraft, mechanics and pilots and the establishment 
of minimum standards for aircraft.1* The advisability of this 
recommendation seems open to some question, The problems in- 
volved are technical and in the main executive, not judicial; their 
solution does not depend on matters of policy but on scientific 
knowledge. The Commission argues that, since these requirements 
will affect the financial operations of the carriers and, thus, the 
problem of granting financial aid, they should be made subject 
to the same authority. To the writer, the argument lacks per- 
suasiveness. The financial necessities of the carriers will be af- 
fected by many factors, of which these are only part. Most of 
the others will, of necessity, lie outside the scope of activity of the 
regulatory body—or, indeed, outside the field of any governmental 
control. No good reason therefore appears for selecting this one 
group and assigning them to a body not particularly adapted to 








Recommendation No. 102, pp. 243-247. 
. Recommendations Nos. 4-17, pp. 9-11, 39, 52-76, 243-247. 

14. It probably is unnecessary to add that the approval expressed in the 
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their solution. Nothing in our past experience gives basis for any 
fear that an independent establishment of such requirements by the 
Department of Commerce would operate to impose arbitrary or 
unreasonable restrictions on the freedom of action of the carriers 
or of the regulatory body. It would seem that we could count on 
the continuance of the past policy, whereby a considerable option 
was permitted above the line of absolute safety requirements, and 
absolute minimums would surely be no lower under one authority 
than the other. In fact, the tendency probably would be for the 
Department of Commerce to permit greater freedom of choice than 
would the regulatory body. 


One further problem in this field remains: should the regu- 
latory body be one intimately co-ordinated with those governing 
other forms of transportation or should it be independent. On this 
point the Commission says: 


The need for such a commission to deal with certain problems of avia- 
tion seems to us clear. The work that it would have to do is so specialized 
and so extensive that we make strong recommendation that it should be either 
a separate and wholly independent body or a quasi-independent division of an 
over-all commission or group of commissions dealing with all phases of 
transportation. We do not believe that all of the manifold function of regu- 
lation and of assistance which the government should exercise with respect 
to civil aeronautics can be properly assigned to any existing body that already 
has other duties of the most pressing and arduous nature, even though it be 
possessed of as splendid a reputation and tradition as those of the present 
Interstate Commerce Commission. Speed of regulatory action seems an 
essential in dealing with an art that undergoes such constant and rapid change. 
Speed can only be obtained through placing authority with a group that will 
specialize in this particular field until they acquire an understanding of its 
problems that will make repeated preliminary explanation of the funda- 
mentals unnecessary. It cannot be attained by piling a new and highly spe- 
cialized group of questions on top of an already crowded docket of quite a 
different order . . . .16 

Having concluded that the task was one for commission treatment, we 
proceeded to search for a commission among those now existing which might 
be capable of assuming the new duties pertaining to civil aviation. Among 
the commissions now existing the only possible repository for these responsi- 
bilities would seem to be the Interstate Commerce Commission. We have 
given elsewhere . . . our reasons for feeling that in spite of the eminence, 
long experience, and well-established doctrine of that body, it is inappropriate 
that the control of civil aeronautics simply be relegated to the Interstate Com- 
merce Commission as now constituted. There would seem to us to be great 
danger that through the placing of an additional burden upon an already 
overloaded agency delay might be caused where promptness and certainty of 
action are of the utmost importance, and that in the formative stage of a 
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new regulatory doctrine there might be an inevitable feeling for analogies 
with other forms of transportation where such analogies may be superficially 
attractive but valid only in a very limited degree and actually misleading 
beyond that point. 

Difficulties that are grave or even insuperable for the moment, how- 
ever, may become minor or disappear entirely with the passage of time and 
the acquisition of experience. We think it of the utmost importance that the 
fundamental doctrine relative to commission control of civil aviation and the 
allocation of direct aids by commission decision should be developed without 
becoming involved with the troubles of other forms of transport. Those 
who develop it should have access to a complete record of the experience 
of other regulatory bodies and should draw heavily upon it, but they should 
not be too continuously under the influence of the analogy of the current 
applications to other forms of transport of a doctrine already developed. 
Once the commission regulation of aviation is well established upon a secure 
footing; once the general type of problem that arises has been discovered 
and means for its solution in particular cases devised; then coordination 
with other instrumentalities of transport may indeed appear as the paramount 
need. By that time the work of regulating aeronautics should have de- 
veloped to the point where it will be able to come into the merger of com- 
mission interests on equal terms, instead of entering as a junior partner to 
accept the principles already determined by the seniors.’ 


To this proposal, the President, in his letter of transmittal to the 
Congress, dissented, saying: 


The Commission further recommends the creation of a temporary Air 
Commerce Commission. In this recommendation I am unable to concur. 
I believe that we should avoid the multiplication of separate regulatory 
agencies in the field of transportation. Therefore, in the interim before a 
permanent consolidated agency is created or designated over transportation 
as a whole, a division of the Interstate Commerce Commission can well serve 
the needs of air transportation. In the granting of powers and duties by 
the Congress orderly government calls for the administration of executive 
functions by those administrative departments or agencies which have func- 
tioned satisfactorily in the past and, on the other hand, calls for the vesting 
of judicial functions in agencies already accustomed to such powers. It is 
this principle that should be followed in all of the various aspects of trans- 
portation legislation.1§ 


The President’s position is, of course, sound as a matter of long 
range policy, and is in accord with the action taken by the last 
Congress in the creation of a coordinated Communications Com- 
mission. The latter analogy, however, points more directly toward 
the wisdom of the Commissions recommendation, since the pioneer 
work of regulating radio communication was done under a separate 
body and the function was not transferred to a unified body until 





17. Pp. 244-246. 
18. S. Doc. No. 15, 74th Cong., 1st Sess., 79 Cong. Rec., Jan. 31, 1936, 
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this stage had passed and there was in existence, in the language 
of the Commission, ‘“‘a doctrine already developed.” It is possible 
that the present Congress may proceed along the lines proposed by 
the Report of the Federal Coordinator of Transportation for 
1934? and establish a properly coordinated regulatory body. If it 
does, the difference between the Commission and the President 
will not be of serious materiality, since there could be sufficient 
independence thereunder to meet the Commission’s requirements. 
If, however, the carrying out of that proposal is to be delayed, 
the adoption of the President’s recommendation in preference to 
that of the Commission would appear to be a matter of grave 
concern. If the regulatory machinery is to be effective, its opera- 
tion cannot wait upon the decision of an already too long accruea 
docket of the Interstate Commerce Commission; while the tempta- 
tion to subordinate the needs of air transportation and the interests 
of the public dependent on that form of transportation to the sup- 
posed necessities of the owners of railroad securities might well 
prove to be too great to be resisted. 


19. H. Doc. No. 89, 74th Cong., 1st Sess. The report expressly leaves 
open the matter of coordination of air transport regulation (pp. 18-19), but that 
accompanying bill provides for a division to control that field. 





AN EXPLANATION OF THE LEA BILL 
(H.R. 5174)* 


Joun H. WicMmoret anv Frep D. Face, Jr.f 


INTRODUCTION 


The report of the Federal Aviation Commission includes one 
hundred and two recommendations and, of these, some fifty-three 
will require legislation to carry them into effect. To accomplish 
such a result, it became necessary to prepare, amend, or repeal 
about fifteen bills or acts. Of the fifteen, only two apply directly 
to civil aeronautics and one merely makes a change in two sen- 
tences of the Black-McKellar air mail law of 1934.1 The entire 
civil aeronautics program as recommended by the Federal Avia- 
tion Commission, except for emergency problems of primary 
routes and increased rates of pay, is embodied in the provisions of 
H. R. 5174. Since the problems encountered in the preparation of 
this bill will be met by whatever administrative body is selected 
to control civil aeronautics, it seems desirable to explain the essen- 
tial features of the proposal. 

The objectives of the bill, briefly stated, are as follows: 

(1) To create an independent administrative agency which 
should have broad supervisory and regulatory powers 
over 

(a) domestic and foreign air transport (including 
control of competition, service, air mail pay, 
other rates, and the awarding of subsidies), 
and 

(b) other phases of civil aeronautics (including all 
the activities now carried on by the Air Reg- 
ulation Division of the Bureau of Air Com- 
merce) ; 

(2) To provide for the transfer or merger of such agency, 
by Executive Order, to or with any other admin- 
istrative agency established to control all forms of 
transportation—when and if such transfer should be 
deemed desirable (but supposedly not until the im- 





*Introduced, on January 31, 1935, by Mr. Lea of California, and referred 
to the committee on Interstate and Foreign Commerce. For text, see p. 219. 
¢+Legal Advisers to the Federal Aviation Commission (December 1, 1934- 
February 1, 1935). . 
1. Public Act No. 308, 73rd Congress, 2nd Session (S. 3170), approved 
June 12, 19384. See 5 JouRNAL or Arr Law 462 (1934). 
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mediately pressing problems of aviation had been met 
and the industry had come nearer to position of eco- 
nomic maturity) ; 

(3) To amend the Air Commerce Act of 1926 so as to mod- 
ernize its provisions (in keeping with current prac- 
tices and desires of the Bureau of Air Commerce) ; 
and 

(4) To codify into one act the essential provisions relative 
to civil aeronautics and to repeal any conflicting laws. 

The present bill consists, therefore, of three sorts of pro- 
visions: (1) new provisions describing the organization and au- 
thority of the proposed commission—which provisions have been 
taken over or adapted from the standard provisions of the Inter- 
state Commerce Act and Communications Act, (2) new provisions 
representing the practices of the present Bureau of Air Commerce 
for which no sufficiently express authority was given in the 1926 
Act (or 1934 amendments),? but which require legislative expres- 
sion, and (3) provisions reproducing the language of the 1926 Act, 
all of which (so far as not obsolete) have been included. 

The general divisions of the bill into titles, chapters, and 
sections (as in the Communications Act and other modern laws) 
would make it possible to take this material over bodily so as to 
fit into any larger measure covering land, sea, and air commerce, 
whenever such a measure may be framed, or whenever the taking 
over should be deemed desirable. 

The constitutional basis of the bill is the federal power over 
interstate and foreign commerce, as in the 1926 Act. But, on 
account of the fortunate attitude of the state aviation commis- 
sions—which invariably follow the methods and requirements of 
the Bureau of Air Commerce,—none of the usual difficulties as to 
the boundary between federal and state powers here arise. Hence, 
if this bill were to be enacted, it would, in its main features, repre- 
sent an all-inclusive system of control. 

The various provisions have been so put together as to make 
it adaptable to any views of policy that may receive the final de- 
termination of Congress. In other words, a change in any specific 
provision will not materially affect any other provision so as to 
require the re-writing of the whole bill or any substantial part of it. 


TITLE I. GENERAL PROVISIONS 


The purposes and policies are enumerated in some detail in 


2. 5 JouRNAL oF AiR LAw 641 (1934). 
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order to meet the requirements of the constitutional principle that 
Congress cannot delegate its power to legislate. Accordingly, an 
attempt has been made to formulate rather fully the legislative 
policies so as to cover in broad language the administrative details 
that are to be covered by the various administrative agencies. 

The scope of the bill is established in Chapter 2 and, in this 
connection, it should be pointed out that Paragraph (2) of Sec- 
tion 23 is based upon the case of Crandall v. State of Nevada.* The 
limitations on the public rights, provided in Section 24, should be 
entirely adequate for the protection of all concerned. 

The definitions, contained in Chapter 3, have all been care- 
fully revised and would seem to be in keeping with present ex- 
perience. It will be noted that the term “airport” is not defined or 
used in the bill. This omission is deliberate and is due to the 
fact that the classification of landing areas into airports, landing 
fields, and landing strips is done in the first instance by the several 
states for purposes of licensing and regulation.* The federal gov- 
ernment issues no licenses to airports and the present practice of 
the Bureau of Air Commerce is toward a rating of only those land- 
ing areas used by airlines. It seems desirable, therefore, to permit 
the states to determine the requirements for an airport, landing 
field, or landing strip and to permit the federal government 


(largely for purposes of uniform classification) to classify and 
rate any and all landing areas, without making such action man- 
datory. 


TitLe IJ. ADMINISTRATIVE AGENCIES 


This title enumerates the various administrative agencies which 
the Congress may designate for giving practical effect to the poli- 
cies and purposes defined in Title I. 

Chapter 1 deals with the Department of Commerce. The 
duties here enumerated are almost all taken from the Act of 1926, 
and the only ones omitted are those which have been suggested for 
transfer to the proposed Air Commerce Commission.°® 

Chapter 2 deals with the other departments in their various 
relations to aviation,—State, Treasury, War, Post Office, Interio7, 
Agriculture, Labor, etc. 

While it was not desired to interfere with the practice of set- 





3. 6 Wall. 35 (1867). ; 
4. See definitions and provisions in Uniform State Aeronautical Regulatory 


Act. 
5. Transfer of the Air Regulation Division would mean the transfer of 
about 200 of the total of 1800 employed by the Bureau. 
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ting aside airspace reservations by Executive Order, it was be- 
lieved desirable to give the proposed commission an opportunity, 
before the signing, to indicate any burdens that might be placed 
upon air transport operations by such setting aside. 

In Section 213, an important addition has been suggested to 
permit the Secretary of the Treasury to designate certain landing 
areas as ports of entry only for airlines holding certificates or 
operation approvals. A similar provision has been incorporated 
in Section 218 relative to the authority of the Secretary of Labor. 
Such a provision could be of very real service to the scheduled 
air transport operators. 

In Section 219, a change has been made in Section 5(d) of 
the 1926 Act so as to permit the sale of materials to commercial 
and private users other than in cases of emergency. This change 
would have considerable significance in connection with operations 
in the Canal Zone. 

Chapter 3 deals with the proposed Air Commerce Commission 
relative to its internal organization, membership, staff, procedure, 
meetings, reports, etc. The provisions are entirely standard and 
have been closely patterned after the Communications Act. 

Chapter 4 enumerates the authorities and duties which might 
be assigned to the proposed Air Commerce Commission. In sev- 
eral cases, the detailed authorities are found in later parts of the 
bill. Many of these authorities originate from the Act of 1926 
since the regulatory powers of the Bureau of Air Commerce have 
been transferred to the commission, under this proposal. 

The regulation of air commerce involves the supervision and 
control of at least four constituent agencies: (1) airlines, (2) air- 
craft, (3) airmen, and (4) air navigation facilities. Each of these 
must be dealt with, in appropriate provisions and, for convenience, 
they have been grouped into the three titles which follow in order. 


TitLeE III. Air TRANSPORT 


The material found in this title is not to be found in any 
federal aviation legislation, although the Bureau of Air Commerce 
has already regulated the subject for years without benefit of spe- 
cific authority.® 

Chapter 1 is devoted to the various topics pertaining to airline 
regulation. Section 301 authorizes the commission to deal with 





6. The authority inserted in the 1934 amendment is most fragmentary and 
almost escapes notice. There are reasons to believe that it might have been 
prepared so as to escape notice. 
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competition as dictated by the public interest. To prevent waste- 
ful duplication of services, control is secured through the medium 
of certificates of convenience and necessity for interstate operations 
and airline operation approvals for the establishment of foreign 
services. The distinction between the control of domestic and 
foreign services is more apparent than real and has been sug- 
gested to meet practical (not legal) difficulties that might stand in 
the way of issuing certificates of convenience for foreign airline 
operations. The term “trade route approval” might seem to be 
more fortunate but is far less accurate. 

Section 302 continues the present requirement of the Bureau 
of Air Commerce relative to a certificate or letter of authority 
(based upon safety features) but describes the certificate as being 
based on capacity to perform airline service—which would seem 
to square more nearly with the purpose involved. 

Section 303 suggests broad supervisory powers over airline 
rates and services. The language follows that of the Interstate 
Commerce and Communications Acts and attempts very little that 
is new. It was anticipated that these powers would not be used 
for several years except as a means of gathering information 
upon which to base a rate structure. A hurried use of these 
powers by any regulatory body—particularly as respects passenger 
and express rates—can work untold injury to air transport. 

Section 304 contains the provisions respecting valuations which 
are both usual and necessary to any enlightened rate policy cr 
system of allocating subsidies or other aids to the air carriers. 

Section 305, dealing with control over financial structures, 1s 
bottomed upon the corresponding provisions in the Interstate Com- 
merce Act? but also incorporates several features of the present 
Black-McKellar Act. Many of these are quite drastic in appear- 
ance but have been modified materially by permitting the commis- 
sion to grant exemptions in those cases which seem to fall within 
considerations of the public interest. The special exemption 
granted to investment trusts, in paragraph (13) would seem to be 
in keeping with sound practice. To prohibit investment trust 
moneys from entering the aeronautical industry would appear to 
be entirely unwise. To prevent any direct aids (subsidies) from 
escaping too readily into salary channels, paragraph (17) has been 
inserted, and paragraph (18) provides for the approval of loan 
applications---a provision not found in other legislation. 


1. Section 20a. 
8. Sections 7(a), (b) and (c). 
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Section 306 recognizes that airlines must for a while receive 
some government financial aid. But instead of concealing such 
aid under the heading of air mail payments (with consequent 
substantial deficit to the Post Office Department), it is here placed 
upon its proper footing. Hence, it is suggested that Congress de- 
termine the amount of aid after receiving recommendations from 
the proposed commission. 

Sections 307 and 308 provide for customary accounting prac- 
tices and reports. These are standard requirements, adapted from 
the Interstate Commerce Act and the Communications Act. 

Section 309 provides only that the commission shall foster 
collective bargaining in aeronautical industry labor disputes. This 
is merely an empowering section and is not in any way intended 
to supplant any existing means for adjusting labor difficulties. 

The remaining sections are based upon corresponding pro- 
visions of the Communications Act and offer nothing of novelty. 

Chapter 2 pertains to air mail and provides, in general, that 
air mail payments shall fall within the total revenues received for 
air mail services. It is proposed that rates should be based on 
periodical calculations of revenue actually received from air mail— 
thus relieving the Post Office of the burden of what really amounts. 
under the present system, to direct financial aid. The system herein 
proposed is based somewhat upon that of the Railway Mail Service 
Pay Act.® Under it, the Postmaster General is authorized to place 
mail on any authorized schedule of any airline having a certificate 
of convenience or operation approval; the airline is charged with 
the duty of transporting the mail; and the commission is author- 
ized to prescribe the service required, to determine the amounts 
of payments due, and to make other rules and regulations for the 
proper performance of the air mail service. 

Section 326 preserves intact the existing foreign air mail con- 
tracts but provides that no new contracts of such a nature shall 
be entered into. 


TitLte IV. AIRCRAFT 


The provisions of this title are mainly taken over from the 
Air Commerce Act of 1926 but do include several new features of 
importance. 

Chapter 1 groups all those provisions dealing with registration 
for purposes of nationality determination, and includes the re- 





9. 39 Stat. L. 412 (July 28, 1916). 
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quirements pertaining to foreign aircraft. Section 403 states that 
while registration shall be inclusive evidence of nationality for 
international purposes, it will not be so in any proceeding under 
the laws of the United States. Such registration is not intended 
to be evidence of ownership. To avoid multiplication of records, 
it is provided that the certificate of registration may be by an 
entry made on the aircraft license. 

The treatment of foreign civil aircraft under treaty and not 
under treaty is distinguished and clarified. 

Chapter 2 suggests an experiment in recording transfers of 
ownership. The sections of this chapter are taken from the Mer- 
chant Marine Act of 1920. The idea is new for aircraft, but is 
recommended by the Bureau of Air Commerce as a measure of 
great usefulness to the industry and to individuals in connection 
with dealings in aircraft. It is a simple measure—analogous to 
the chattel mortgage acts in the states—and makes no attempt to 
determine title (as in registration of title), but merely makes a 
deed of transfer ineffective as against third persons until recorded. 

Chapter 3 merely takes over and clarifies the provisions of the 
Air Commerce Act of 1926 relative to licensing of aircraft for 
purposes of navigation. The chapter provides for little that is new 


but gives a legal basis for that which has long been done without 
adequate authority. 


TitLeE V. AIRMEN AND AIR NAVIGATION FACILITIES 


The airmen license requirements of the Act of 1926 are re- 
siated and clarified according to the experience of a decade. 

Authority is given to the proposed commission to inspect, 
classify, and rate any and all air navigation facilities available to 
civil aircraft. However, it will be noticed that the bill differs from 
the Act of 1926 in that such powers are permissive and not man- 
datory. The change in favor of flexibility is believed desirable for 
already the Bureau has been forced to break the letter of the law 
—due to the practical impossibility of rating all facilities. 

The proposed bill differs in another respect in that it neither 
imposes a duty nor grants permission to the federal administrative 
body to inspect, classify, or rate air schools or other air instruction. 
Such omission in the present bill is believed by the writers to be 
undesirable. In their opinion, a grant of authority (that need not 
be exercised until deemed to be desirable) would be helpful to 
provide a national standard of quality and uniformity in matters 
affecting the important subject of air instruction. However, a 
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belief on the part of the majority of the commission members that 
this matter belonged peculiarly within the province of the several 
states, and not within the realm of federal concern, led to its 
omission in the present bill. 


TiTtLe VI. PRrocepDure 


The provisions of this title are standard and are applicable to 
nearly all administrative tribunals. The chapter arrangement estab- 
lishes a convenient handling of the various problems relating to 
hearings and appeals. The chapter dealing with accident investi- 
gations was carefully prepared to facilitate the getting of accurate 
data and the safeguarding of the interests of those conducting the 
investigations.’° 

Section 637 provides that the decision of the proposed com- 
mission shall be conclusive upon the facts—which seems to be 
about as much as any statute can accurately attempt. 


TitLte VII. PENALTIES 


The first chapter merely groups and continues the penalties 
provided for in the Act of 1926. Section 707 incorporates a “bur- 
den of proof” provision found in the Uniform State Aeronautical 
Regulatory Act as affecting aircraft and airmen license cases. 

Attention should be directed to the “venue” provision of chap- 
ter 2 wherein it is stated that the venue of any offense as to air 
navigation “shall be in any district in or over the area of which 
the act constituting the offense was begun, continued, or completed; 

.’ Such a provision should prove to be of great practical 
assistance, 


Titte VIII. MisceLLanrous 


This title is intended to serve as the catch-all for the customary 
closing provisions. Paragraph (2) of Section 801 may be found 
of interest. It provides that the custodian of records may certify 
to the non-existence of certain documents (such as aircraft or air- 
men license certificate duplicates) so as to avoid the necessity of 
his presence at trial for personal testimony." 

Section 804 continues in effect the orders, licenses, and so 
forth, made and granted by other existing administrative agencies 
until such time as the proposed commission could be set up and 
assume its duties, following the passage of the proposed bill. 





10. See Section 802 of Title VIII. 
1 See Fred D. Fagg, Jr. & Leo Freedman, “The me of Un- 


1. { 
licensed Flying Cases,” 3 JouRNAL oF AIR Law 515, 519 (1932). 





AIR TRANSPORT OBSOLESCENCE* 


Hersert E. DouGaALtt} anp Newton K. Wirsont 


The aviation industry presents a situation which might at 
first glance be considered paradoxical. Here is an industry, only 
an “infant” in the field of transportation, which is threatened with 
bankruptcy unless some measures can be taken to improve its 
earning power. Yet at the same time its managers are engaged 
in a race for supremacy in speed, a race which involves the design, 
purchase and operation of expensive new equipment. For the air 
industry as a whole, new and improved equipment must constantly 
be introduced to win over the travelling public to the air, a public 
now almost convinced of the safety of air transport, but avid for 
more speed. For individual competing air lines, new equipment is 
necessary to keep in the race at all, even though on an earnings 
basis investment in it is not justified. This double competitive 
situation makes of primary importance the problem of the cost of 
replacing equipment before the investment in it has been repro- 
duced in earnings; that is the problem of obsolescence. 

Suicidal competition, emphasized by heavy cost of obsoles- 
cence, means the death of capital already invested, and the im- 
possibility of attracting new capital.1_ More than this, it means the 
slowing down of progress in transportation technique and service, 
a result of enormous social and economic consequences. It is the 
hope of government that air transport will become self-sufficient. 
It is obviously the hope of the owners and managers of air com- 
panies that an adequate return will be made on investment. It is 
the hope and the need of the public that air transport will fulfill 


*This article is based upon materials included in a thesis submitted by Mr. 
Wilson in partial fulfillment of the requirements for the degree of M.B.A., in 
Northwestern University School of Commerce. 

tAssociate Professor of Economics and Finance, Northwestern University 
(in charge of courses in Transportation, Evanston Campus). 

tCandidate for the degree of M.B.A., Northwestern University Graduate 


School. 

1. “The total of original privately financed investment in the aeronautical 
industries, almost all of it put in between 1927 and 1929, appears to have been 
some $550,000,000. To that, we have added another $90,000,000, for the invest- 
ment in municipal airports. Much of the investment was disastrously reckless. 
Much of it has disappeared by the attrition of depression. There remains some 
$180,000,000 of current value in commercial activities:” Report of the Federal 
Aviation Commission (January, 1935), pp. 2-3. 

“In the financial figures submitted by the air lines to the Interstate Com- 
merce Commission, 26 out of 32 domestic contracts then in force showed a net 
loss for October. In one case the loss on a single contract amounted to almost 
$49,000 for the month. The total net loss of all operators, considering the 
whole — transport system as a unit, were reported as $307,000... .: 
Report, p. ° 
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its promise of safe, fast and economical transportation. But unless 
the problem of wasting capital is clearly understood and definitely 
dealt with, none of these hopes is likely to be fulfilled. 

Obsolescence, that premature loss of value of property that 
becomes out of date before it wears out, as a result of improve- 
ments and later models, is of peculiar significance in the air in- 
dustry, an industry characterized by very rapid changes in tech- 
nique. Under present conditions obsolescence may very well be one 
of the most significant reasons why the industry is on the verge of 
financial collapse. It is an operating cost of such significance that 
ii must be properly accounted for and controlled, if the industry is 
to survive, grow, attract new capital, and play its part in economic 
progress. 

The authors have singled out the factor of obsolescence in the 
air industry, and presented an analysis of it under four main head- 
ings. The first two, considered in this installment, involve the 
questions: (1) What is obsolescence? and (2) what is its 
peculiar significance in the air industry? The last two, to be 
treated in a second installment, involve two further questions: 
(1) How is and how should obsolescence be accounted for in the 
air industry? and (2) what should be done about the problem? 


I. Wuat Is OBSOLESCENCE? 


While particular definitions and concepts of obsolescence vary 
considerably, the nature of obsolescence as an “economic” rather 
than a “physical” loss is, of course, well understood.?, Advances 
in the arts and sciences produce new equipment and devices which, 
particularly in a competitive situation, must be adopted by operators 
who are to keep their place in the sun; and obsolescence, which 
measures the value of property not consumed in operations and 
which is lost due to premature retirement, is the result. Equip- 
ment is purchased on the premise that it possesses a certain poten- 
tial ability to produce, over its natural physical life, services which 








“ 2. The following are definitions of obsolescence from recognized authori- 
es: 

ore - value decline due to the fact that a certain type of equipment has 
been rendered out of date by new inventions and improvements, . Ww. 
Paton & R. A. Stevenson, Principles of Accounting (Macmillan, 1918), p. 106. 

° that lessening in worth which is brought about by the development 
of something new whereby production becomes more economical or is changed 
to meet new ideas, fads, or fancies of the consumer:” R. B. Kester, Account- 
ing Theory and Practice (Ronald Press, 1919), Vol. II, p. 127. 

“Obsolescence is a premature loss ‘of value in equipment that becomes out 
of date before it wears out, because of inventions and improvement in design 
of later models. It is taken into account only by highly developed enterprises 
that realize the need from taking advantage of constant progress. of invention 
and are willing to scrap machinery before it is worn out:” = a . Guthmann, 
The Analysis of Financial Statements (Prentice Hall, 1932), p. eo 
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are worth more than they cost. Service value is shown on the 
books as the book cost less depreciation proper. Profits on the use 
of the property may cease before the end of the “natural life” of 
the property, leading to the retirement of the property with a loss 
of service value. Obsolescence accounts for this loss. 

Notwithstanding the recognition of the fact of obsolescence, 
the use of the term has been surrounded with much confusion. 
This confusion arises mainly out of the including of obsolescence 
as a form of “depreciation.” Obsolescence is regarded as one of 
the causes of depreciation by accountants and by the industry as 
a whole.’ Income tax law and practice treat obsolescence as a 
definite factor of depreciation. The Revenue Act of 1934 lists 
under deductions from income “a reasonable allowance for ex- 
haustion, wear and tear on property used in trade or business, 
including a reasonable allowance for obsolescence.”* In the Uni- 
form System of Accounts for Carriers by Air, depreciation proper 
and obsolescence are included in the same account.® 

Obsolescence is, of course, an “economic” or functional cost, 
whereas depreciation (deterioration) is a “physical” cost. De- 
preciation proper is the consumption of investment in property, or 
the loss in the service capacity of property, due to use, wear and 
tear, physical deterioration and the action of the elements. Briefly, 
it results from the physical forces and conditions which limit the 
service life of property and cause its retirement.® 

There are, clearly, several distinctions to be made between 
obsolescence and depreciation (in the narrow sense). As to 
purpose: the purpose of a depreciation charge is to measure the 
consumption of property, whereas obsolescence takes account of 
the loss of service value of property. As to causes: the causes 





8. Definitions of depreciation which include obsolescence are as follows: 

“Depreciation . . . is a decline in the value of property which is certain 
to occur as a result of wear and tear and gradual obsolescence:”’ R. H. Mont- 
gomery, Auditing Theory and Practice (Ronald Press Co., 1922), Vol. I, p. 637. 

“The loss of value, whether tangible or intangible in form, resulting from 
physical decay or from obsolescence or inadequacy, which indicate functional 
decay, is known as depreciation:” 2. EH. Saliers, Principles of Depreciation 
(Ronald Press Co., 1915), p. 28. 

Internal Revenue Act, 1934, Sec. 23(1). 

5. “By the term ‘depreciation’ is meant the losses, either temporary or 
permanent, suffered through current lessening in service value of tangible phys- 
ical property due to wear and tear from operation and the action of time and 
the elements which are not replaced by current repairs, as well as those or- 
dinary losses in capacity for use or service sustained by physical property from 
obsolescence or inadequacy due either to age, physical change, or supercession 
resulting from new inventions, discoveries, change in popular demand, or re- 
quirements of public authority:” Uniform System of Accounts for Carriers by 
Air (U. S. Post Office Department, July 1, 1930), p. 14. 

6. “Some accountants use the word depreciation to include physical de- 
terioration only: others use it, in a broader sense, to include both inevitable 
and contingent losses . . . the word depreciation should be used only in the 
sense of inevitable physical deterioration:” H. A. Finney, Principles of Ac- 
counting (Prentice Hall, 1984), Vol. I, pp. 268-9. 
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of obsolescence cannot be controlled, are not easily predicted, and 
usually happen without warning, whereas the causes of deprecia- 
tion are controllable to a degree, are more easily predicted, and 
accrue over a period of time.” As to effect: the effect of obso- 
lescence is an economic loss whereas the effect of depreciation is a 
transformation of equipment into serviceable values. 

While different in nature, depreciation and obsolescence must 
be considered together, for computation of depreciation charges is 
essential in ascertaining obsolescence costs on a scientific basis. 
Suppose a plane costing $12,000 has a natural physical life of 
eight years, but its actual service life is two years. Depreciation 
on a straight line method would write off $3,000 during the two 
years. The obsolescence cost, assuming no salvage value for the 
plane, would be $9,000.° 

Before leaving the subject of the general nature of obso- 
lescence, a few observations on the characteristics of obsolescence 
may be in order. Obsolescence should not be regarded as entirely 
evil. It may be socially desirable (judged by standards of safety 
and economy). It may be welcomed by a whole industry if it 
affords advantages over a competitive industry, though units of the 
industry may or may not welcome progress depending on their own 
individual situation. Also, property may be obsolete in one capacity 
and not in another, and may be a greater burden in one unit than 
another.® Ordinarily, losses are not shared equally in an industry 
where competition exists. Any new property which affords an 
advantage of one unit over the others will soon cause the new 





7. The causes of obsolescence may be summarized as: (1) advances in the 
arts, resulting from research, engineering and economic developments [the ap- 
pearance of the Ford tri-motored all-metal plane in 1929 forced wholesale re- 
placement of equipment]; (2) inadequacy of equipment to produce service re- 
quired by a given demand [the “war-surplus” equipment proved inadequate for 
mail carriage when commercial contracts were granted in 1926. It was there- 
fore necessary to develop adequate load carriers such as the first Boeing]; (3) 
changes in consumers’ standards of style, speed and comfort, etc. [the public 
demanded tri-motored equipment soon after it appeared]; (4) requirements of 
public authority [the policy established under the McNary-Watres Act of 1930 
required mail carriers to provide passenger facilities. Mail carrying equip- 
ment thus became obsolete]. 

It is obviously scarcely possible for management to control these causes, 
whereas depreciation proper can be controlled to a certain extent at least, 
through maintenance. Obsolescence is difficult to account for in advance (for 
this reason separate reserves for obsolescence are rarely found), although in 
any new industry, and in periods characterized by new inventions and ideas, 
obsolescence can be continually expected. Furthermore, obsolescence and de- 
preciation proper do not occur in the same manner in relation to time. De- 
preciation or consumption of property commences from the moment the prop- 
erty is put into use and continues over its life, whereas obsolescence losses may 
not commence when the property is first put into use, and may occur almost 
within a moment’s notice. 

8. This does not represent the method that has been used in practice in 
accounting for obsolescence and depreciation. The practice has been to write 
off the value of the plane in equal amounts over a three-year period. 

9. A plane may become obsolete as a transcontinental passenger carrier, 
where competition must be met, but will not necessarily be obsolete on a 
Peg Paes or in the capacity of an express or mail carrier where no competi- 

on exists. 
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property to be purchased by the remaining units. The greatest 
loss will fall upon the units that possess relatively new property, 
whereas those units which are standing ready to make changes 
will not assume any great loss. 


II. PrcuLttar SIGNIFICANCE OF OBSOLESCENCE IN THE 
Air TRANSPORT INDUSTRY 


Obsolescence costs appear to be especially significant in any 
industry when a certain combination of circumstances prevails, 
that is, when the industry is highly competitive, when it is in the 
development stage, and when it is hard pressed for earnings. 
Replacement of equipment before it has reached the end of its 
service life is obviously more likely to be necessary under com- 
petition than under monopoly conditions, although even a monopoly 
may be forced to replace for reasons cited previously.1° In the 
developmental stage, replacements are likely to come faster than 
during successive stages in the life of industry. And the fight 
for earnings, either between limits of the same industry or between 
industries, makes replacement losses heavier, since drastic efforts 
must be made to retain or regain custom. 

All these conditions prevail in the air transport industry today. 
How the problem of obsolescence developed, what there is about 
air transport that emphasizes the problem, and why it is particu- 
larly significant at the present time, are topics to which attention 
will now be turned. 

During the period of government operation of the air mail 
(1918-1925), obsolescence was obviously not a problem, since “war- 
surplus” equipment was used and no important innovations ap- 
peared. During the years 1925-1930, when private contract car- 
riage of mail under the original Air Maii Act was developed, the 
carriers were reimbursed by the Government, at first on the basis 
of percentage of revenue received, and later (after June 3, 1926) on 
a poundage basis, and while both carriers and Government experi- 
enced a loss from the air mail traffic, “by the end of 1927 it was 
apparent that the service could be continued indefinitely on the 
basis of existing contract rates and with the existing level of 
postage rates." The problem of obsolescence during the re- 





10. See fovtnote 7. The monopolist may, however, be able to pass on much 
or all of the cost of obsolescence, depending on the elasticity of demand for his 
roduct. 
‘i 11. Paul T. David, The Economics of Air Mail Transportation (Brookings 
Inst., 1934), p. 74. 
Most of the contracts were obtained at about $3.00 per pound; air mail rates 
were reduced to 10c per half-ounce on Feb. 1, 1927, and to 5c for the first ounce 
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mainder of this period was not an important management or 
financial consideration. It was almost entirely an emergency re- 
sponsibility. There was an abundance of private capital with which 
the experiments could be financed. In addition to the effect of 
general prosperity, the public enthusiasm for the air caused the 
industry to be literally flooded with capital, and management was 
neither forced to finance with senior capital nor to produce profits 
sufficient to attract further investment. Mail contracts were suffi- 
ciently profitable to allow air transport carriers to purchase the 
improved planes as they appeared.’ 

The Watres Act of 1930 introduced significant changes, in- 
cluding the outlining of a nation-wide air system, addition of new 
mail routes, and a new method of determining mail compensation, 
based on space. A new era of competition was ushered in, for air 
mail carriers were required to provide passenger service. Annual 
changes in equipment were necessary, with speed emphasized as 
the main prerequisite. Each time a faster plane was introduced by 
one of the air transport companies, the equipment of the com- 
petitor became obsolete. In one case a fleet of planes was obsolete 
before it was actually put into service.1* Management had to pro- 
vide speed regardless of cost. Even so, from 1930 to 1934, in 
spite of the fact that the airlines, overdeveloped and overcapital- 
ized, were not earning an adequate return, the changes in equip- 
ment were primarily engineering rather than financial problems," 
Nor were they an important accounting problem, for the uniform 
system of accounts prescribed by the Post Office Department pro- 
vided for allowances for obsolescence."® 

But from the cancellation of air mail contracts in February, 
1934, and following the Black-McKellar Act of June, 1934, obso- 
lescence has become a really significant managerial problem. With 
Government subsidy eliminated, compensation for mail carriage 
lowered, and competition heightened by the introduction of more 
mail routes, the carriers are now faced with the problem of pro- 





and 10c for each additional ounce on Aug. 1, 1928 (subsequently to 6c per 
ounce in 1934). 

12. The May, 1928, amendment to the Air Mail Act provided for the grant- 
ing of route certificates by the Postmaster General up to ten years. These 
permitted a breaking away from reliance upon competitive bidding for routes 
once awarded. “The decision gave the air mail carriers an assured future. . . 
The more forward-looking and public-spirited of the mail carriers used their 
© oe rtunity ™ carry on important technical development work:” Paul T. David, 
cit. note 11, 

13. The Boeing “Monomail,” United Airlines ship, 1932. 

14. That the Government was bearing the lion’s share of the cost of air 
mil carviage is indicated by the fact that from 1930 to 1933 inclusive (years 
ending June 30), the payments to the carriers were $70.9 millions, whereas the 
armas Oa for air mail was only $23.6 millions: Paul T. David, cit. note 

1) i 
15. Mandatory after July 1, 1930. 
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viding for obsolescence from operating revenues. It is significant 
to note that in the air transport industry, while capital investment 
was privately over-stimulated, the problems of competition, in- 
cluding obsolescence, have resulted primarily from Government 
encouragement of the over-expansion of services to proportions 
where the industry can deliver a much greater volume of services 
than demand warrants. The carriers had no choice but to make 
bids, in 1934, which were below “out-of-pocket” expenses, for then 
original investment could not be discarded. The bids for the new 
contracts in essence “spoiled the market ;” several new companies 
were organized and received mail contracts. The larger companies 
lost numerous important contracts. New short and long routes 
appeared, including a transcontinental route. Almost all the com- 
panies undertook to provide air mail, passenger, and express ser- 
vices, and strenuous competition for passenger traffic has developed, 
not only between the air carriers directly, but between air and 
rail.’¢ 

Competition, which makes the problem of obsolescence par- 
ticularly acute, has a tendency to become cut-throat in the trans- 
portation field, unless voluntary cooperative efforts are undertaken 
by the members of the industry, or unless Government regulation 
intervenes.?7 The reasons for this tendency may be grouped in a 
three-fold classification. In the first place, cut-throat competition 
appears to be the natural outcome in industries that employ large 
fixed capital of a specialized nature, and hence are subject to the 
problem of unused capacity. Air transportation, unlike other in- 
dustries, has not enjoyed large operating profits, and the low 
returns earned on a large investment have quickened the ruinous 
forces of competition.** (However, the problem of finding a return 
on a huge fixed investment is not nearly as acute as in the railway 
field, for the air companies do not have substantial investments in 
rights of way.) 

More significant as a reason for cut-throat competition in the 
air transport field is the existence of joint costs. Air transport 
companies provide mail, passenger and other services in the same 
planes and through the same facilities, and it is not possible to 
allocate all costs to each of these services. Some of the costs, 





16. Primarily through faster and safer equipment. But so far, direct com- 
petition is largely an individualistic fight for the supremacy of the market that 
already exists. This makes it especially vicious. 

. This tendency is amply illustrated in the railway field, where it has 
been the subject of prolonged study, controversy and legislative action. 

.. It has been estimated that there has been a return of less than 1% on 
the capital investment: “U. S. Aviation and the Air Mail.” Fortune (May, 1934), 


p. 87. 
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including obsolescence, should be covered by the combined services, 
but accounting for the share of the cost each service should bear 
is well-nigh impossible.*® As a result, competition encourages the 
quoting of rates on the basis of what the traffic will bear rather 
than on a cost basis. More than this, in bidding for any one ser- 
vice, individual companies may seek to cover only net-out-of-pocket 
expenses, thereby eliminating the advantages of obtaining from the 
service even the total revenue which the traffic will bear. 

As a corollary of the above traits, and growing out of them, 
a third characteristic, that of increasing returns, is significant in 
the air transport industry; this characteristic, like the others, helps 
to explain why competition tends to become cut-throat, and, in 
turn, why obsolescence costs are magnified in significance. An 
increase in the volume of traffic does not involve a proportionate 
increase in the cost of transportation as long as the equipment is 
not fully utilized. Thus the tendency to cut rates, add to or im- 
prove equipment, or otherwise encourage traffic is nearly always 
present. This characteristic of increasing returns may be the most 
significant factor causing obsolescence and merits special attention. 

The costs which do not vary in proportion to the change in 
volume of traffic include both fixed charges®® (not of primary im- 
portance in air transport) and operating expenses, of which less 
than half are variable, that is, vary in proportion to traffic. The 
result is that the air transport executive feels a distinct pressure 
to secure more traffic even at some concession.” If the new traffic 
is “already on the air,” cut-throat competition is further stimulated, 
since the company losing the traffic, itself subject to large constant 
costs, will not calmly submit to the loss of its business, and will 
probably meet the competition with new and faster equipment. 





19. See Paul T. David, cit. note 11, pp. 164-5. 

20. Assuming no increase in capital investment. 

21. The following tabulation, compiled from data of all air operators for 
the year 1932, purports to show the tendency to increasing returns arising out 
of the behavior of costs over a short period and up to the point of complete 
utilization of equipment. It does not include any return on invested capital. 


Per Cent oF ToTAL EXPENSES 
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Repairs and Maintenance s 20.5% 
Depreciation and Obsolescence x 5 20.5 
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Thus the cycle continues, until earnings may fall so low that there 
is not a return on capital for anyone. 

Turning from the theoretical to the practical, let us examine 
some applications of the characteristic of increasing returns. Air 
transport is a seasonal industry, especially with respect to passenger 
traffic. The yearly peak or maximum demand for passenger ser- 
vice occurs typically in July and August. Traffic during the dull 
time (January and February) runs about 40% of the peak. Mail 
and express services are less seasonal; the former’s low is about 
80% of the peak.22 Moreover, in both passenger and mail, there 
are weekly fluctuations.*® 

With these illustrations of the fact of unused capacity in mind, 
it is easy to understand why efforts are made to obtain additional 
oft-peak business at anything over and above differential costs, so 
that discriminatory rates appear, competition is stimulated, and the 
problem of obsolescence is heightened both directly, through the 
efforts of the carriers to attract off-peak business, and indirectly, 
by increasing the relative burden of its cost to the carriers. 

At the present time, with the air transport industry facing 
bankruptcy,”* the problem of obsolescence looms up with special 
significance. It is a problem which must be dealt with if the in- 
dustry is to survive, at least under private operation. 

The second installment of this article will deal with the more 
practical aspects of the problem of obsolescence in the air transport 
industry; the discussion will center around two main questions: 
how is and how should obsolescence be measured and accounted 
for; and what steps should and may be taken to deal with the 
problem, 

(To be continued) 


22. The load factors (ratio of average to maximum output) for the years 

» 1932, and 19338, were 60%, 70%, and 69% for passenger traffic, 90%, 

and 89% for mail traffic, 68%, 84%, and 81% for express traffic, and 

74%, and 72% for total traffic (computed from data in Aircraft Year 
Book for 1934, page 520). 

23. The experience of one operator may be typical. Starting Tuesday 
morning, there is a gradual increase in passenger traffic until Saturday noon, 
dropping to a low on Monday night. The mail traffic low occurs on Mondays 
with a small peak on Tuesdays and Wednesdays, a decline on Thursdays, an 
another small peak on Fridays and Saturdays. 

24. “It appears .. . that financial disaster is in the making for a large 
part of the present air transport system. Whether it makes its appearance in 
six weeks or six months or longer, we cannot see how it can be postponed 
indefinitely”: Report of the Federal Aviation Commission, January, 1935, p. 46. 








EDITORIALS 
FLIGHT OF AIRCRAFT—RIGHT OR PRIVILEGE? 


In a recent review of the Torts Restatement,’ the writer made 
the following comment pertinent to aeronautics: 


A striking example of how confusing inadequate analysis and classifica- 
tion may prove is found in Section 194. There the Restatement treats 
“Travel through Air Space” as a trespass to land unless “privileged.”? In- 
cidentally, throughout the Restatement the doctrinal term “privilege” is made 
to bear an excessive load, of which this is but a single instance. In view of 
the controversy between the several groups interested in the matter, it would 
seem the theory of the Restatement is that by making flight a trespass sub- 
ject to privilege, the landowner can always insist upon the flyer’s showing a 
justification as a basis of his privilege. It is seemingly overlooked that this 
might be done even were the flight considered a nuisance, or for that matter 
merely negligent. But of more importance, any action by the landowner 
would seemingly be restricted to a trespassory basis. Neither of these posi- 
tions is sustainable. There is every reason to conceive of flight as a right, in 
the sense of freedom or liberty, rather than a privilege. Both national 
policy? and everyday operations throughout the country clearly indicate that 
it is a right. The landowner, moreover, is entitled to his action of trespass, 
nuisance or negligence as the particular situation may best support, or in 
cases of doubt alternatively, as permitted in many jurisdictions. Nor should 
the burden of justifying always be placed upon the flyer. As in other cases 
the burden may be placed sometimes upon one and sometimes upon the other 
party. But in a new situation like this where the law is not yet even made, 
much less subject to restatement, the courts should be left free to deal with 
the cases as they arise, and in fact the decisions dealing with the problem 
have expressly taken this attitude. Any advance restriction such as here 





(1936) Leon Green, “The Torts Restatement,” 29 Illinois Law Review 582 
2. Restatement of the Law of Torts. §194. Travel Through Air Space. 
“An entry above the surface of the earth, in the air space in the possession 

of another, by a person who is traveling in an aircraft, is privileged if the 

flight is conducted 

“(a) for the purpose of travel through the air space or for any other 

legitimate purpose, 

“(b) in a reasonable manner, 

“(c) at such a height as not to interfere unreasonably with the possessor’s 

enjoyment of the surface of the earth and the air space above it, and 

“(d) in conformity with such regulations of the State and federal aero- 

nautical authorities as are in force in the particular State.” 

This Section is made the basis of an extended exposition by Professor 
Thurston in Harvard Legal Essays, p. 501 (1934). 

3. Air Commerce Act of 1926. Act of May 20, 1926, c. 344; 44 Stat. 568; 
U. S. Code (Sup. III), Title 49, Secs. 171-184 ;—as amended by Act of February 
28, 1929, c. 369, 45 Stat. 1404, Public Act No. 418, 73d Congress (S. 3526), 
approved June 19, 1934, and Public Act No. 420, 73d Congress (S. 3646), 
approved June 19, 1934: 

“Sec. 10. Navigable Airspace. As used in this Act, the term ‘navigable air- 
Space’ means airspace above the minimum safe altitudes of flight prescribed 
by the Secretary of Commerce under Section 3, and such navigable airspace 
shall be subject to a public right of freedom of interstate and foreign air navi- 
gation in conformity with the requirements of this Act.” 


[201] 
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attempted is not only beyond the province of a restatement, it is also poor 
policy. An attempt to restrict activities of such present magnitude, to say 
nothing of their expanding proportions, to anything less than the fullest 
recognition government can give them, can only be accounted for by a failure 
to recognize their importance to government and citizens alike. 


By way of elaboration of the foregoing comment, it must be 
granted that in the clash of interests between the owner of land 
and the aviator, there is a conflict between two fundamental rights 
or freedoms. (Freedom is the more accurate term, though right 
is generally used to express the idea.) The landowner has a maxi- 
mum of freedom in the uses and enjoyment of his land, for gov- 
ernment affords him a maximum of protection in this regard. 
Likewise, a person has a maximum of freedom with regard to his 
interests of personality—one of the most important of which is that 
of being active. Activity implies movement of his person and 
things. Here, in the exercise of this fundamental right or free- 
dom of activity, there may be many conflicts with the rights of 
other persons, and particularly those of the landowner. It is gov- 
ernment’s job to adjust these conflicts in some acceptable manner. 
That means that there can be no such thing as an absolute right. 
All rights are relative; that is, subject to the rights of others. 
This is as true of the landowner as it is of anyone else. 

In the case of flight, the landowner’s interest is subjected io 
the peril or hazard of physical harm, not to the peril or hazard of 
appropriation. It is true that there might be appropiation by such 
long usage as to give the aviator an easement, but this is not the 
harm against which the landowner is seeking protection. Thus, 
the question is: What protection does government afford the land- 
owner against physical harms, which includes also the threat of 
such harms. 

Government, through its courts, has developed three doctrinal 
formulas for giving protection against physical harms—(1) tres- 
pass, (2) nuisance, and (3) negligence. These are basic tort law 
doctrines, and are available to a landowner as well as to any other 
person whose interest may be subjected to such harms. In or- 
dinary cases involving intrusions upon land at or near the surface, 
the landowner has relied upon trespass. In other cases where there 
was no intrusion by tangible physical bodies, but interference with 
the landowner’s enjoyment of his premises by stenches, noises, 
dust, smoke and other perils, either actual or threatened, arising 
from activities upon neighboring premises, the landowner has re- 
lied upon nuisance. In some instances where there has been actual 
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harm to the landowner by physical impairment of his premises due 
to the occasional and unintended conduct of a person outside his 
premises, the landowner has relied upon negligence. Upon one or 
the other of these doctrinal formulas or some one of their varia- 
tions the landowner has always been able to secure protection to 
his interests where government has deemed him entitled to protec- 
tion. These doctrines have such networks of variations that they 
permit the individualization of any case which can arise, so that its 
merits may be reached through the judicial process. There are 
numerous instances, however, where the landowner’s interests have 
been hurt in which he has not been given any protection at all. 
The other person’s interests were protected instead. 

Thus, in the exercise of the right or freedom of flight, when 
the landowner is hurt or threatened with hurt, he has available all 
of these doctrines. The question will always be which one best 
serves his purposes for the particular case. And they are not ex- 
clusive. They overlap in the protection they afford. One lawyer 
or one court may utilize one, while in a very similar case another 
lawyer or court will utilize another. In some instances the land- 
owner will be given protection and in others not, for not all risks 
will be placed either upon the aviator or upon the landowner. 
Liability will be determined in the particular case when the judicial 
process through the use of some one of these doctrines has func- 
tioned. Naturally, when the aviator is near the surface the land- 
owner will be preferred; when far above the surface, the aviator. 
Only by trial and error based upon every-day experience will the 
courts be able to work out acceptable adjustments of the many 
hurts between these extremes which may befall the landowner 
from flying operations. This is the way the common law does 
things. Nor would it be wise to attempt to make these adjust- 
ments by rigid rules, whether by courts or legislature, unless it be 
recognized that such rule provide only temporary standards sub- 
ject to modification as fast as experience points to better ones. 

Viewing the conflicts of interests between landowner and avi+ 
ator from this point of view, it is apparent how fruitless is the 
effort to solve them through the concept of ownership. In the first 
place, ownership is a concept for use in cases where the land- 
owner’s interest is being subjected to the hazard or risk of appro- 
priation. That is not involved here. The aviator is not trying to se- 
cure an interest in the landowner’s property. He merely subjects 
such interest to the perils of physical harms. In the second place, 
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the ownership concept is too complex and inevitably leads into those 
supplementary concepts of “air space,” “air columns,” “upper and 
lower levels,” and other descriptive terminology which, while 
doubtless valuable for some purposes, get nowhere in adjusting 
conflicts as to physical hurts between these two basic interests of 
human beings. We can not possibly define ownership unless we 
first know the limits to which government will recognize a land- 
owner’s interests as against flights. Then there is no use for the 
definition. Moreover, to begin with ownership on the part of the 
landowner compels the reduction of the aviator’s interest to a 
subordinate position wholly out of harmony with the dignity of 
the valuable interest of personality involved. The freedom of 
flight is entitled to recognition equal to that of freedom of the 
uses of land. 

The very practical difficulties of proof require that the land- 
owner should be given the benefit of all the doctrinal machinery of 
tort law rather than be restricted to the single formula of trespass. 
Many examples can be given. One will suffice. Suppose plaintiff’s 
wife is convalescing from a severe illness, and defendant flies his 
plane so near and under such circumstances that the wife is thrown 
back into a state of high nervousness from which she never re- 
covers. Plaintiff can not prove that defendant crossed the boun- 
dary of his sixty foot lot, therefore he is precluded from invoking 
the theory of trespass. The incident was a single one, hence not a 
nuisance, but plaintiff may have an action of negligence. In fact, 
it might be so extreme a case that the defendant could invoke the 
supplementary doctrine of presumption or that of res ipsa loquitur, 
and therefore make liability as exacting as under either of the 
other two doctrines. Even if defendant could prove the crossing 
of the boundary and thereby support the theory of trespass, he 
might still have a very difficult question of whether the wife’s hurt 
could be permitted by way of aggravation of his damages. It 
would be easier, perhaps, both for himself and his wife to rely 
upon negligence, even though there were a trespass. And suppose 
the plaintiff, even under the best circumstances, is called upon to 
prove whether a flight was across the imaginary boundary of his 
lot; or suppose that this burden is placed upon the aviator. If 
any regard in most cases should be given to the truth, either party 
would be put at a disadvantage which he could not overcome. 
Even in cases of large areas, guesses as to heights and location 
with reference to the surface are most unreliable. If there has 
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been hurt it should be of no consequence that there had been no 
trespass. The doctrinal formula of negligence should be available 
for the occasional hurtful flight; the nuisance network of theory 
should be available for continued or threatened hurt. On the 
other hand, if the landowner’s interests are not hurt appreciably, 
the aviator should not be subjected to the claim of a technical 
trespass. The interests of both parties and the public at large as 
well, require fair protection and no more. These doctrines will 
afford such protection without making either interest subordinate 
to the other. It should be a matter of give and take between 


equals. 
Leon GREEN.* 


BOUTELLE APPOINTED COORDINATOR 


The various state aviation officials will be gratified to learn of 
the recent appointment of Richard S. Boutelle, of Nashville, Ten- 
nessee, as States Coordinator. 

For a number of years, the work of the Bureau of Air Com- 
merce and that of the several states has been brought into real 
harmony by the friendly attitude of both groups of officials. How- 
ever, the growth of state activities during recent years has in- 


volved a considerable responsibility upon the Federal bureau to 
point the way toward uniformity in state legislative programs, and 
this new appointment should prove of immeasurable value to both 
state and federal governments. 

Since September, 1933, Mr. Boutelle has been an aeronautic 
development expert. He has been connected with aeronautics since 
1917 when he enlisted in the Army Air Service. He received 
ground instruction at the University of Texas and, after flight 
instruction at various fields, obtained his commission at Carlstrom 
Field, Florida. Transferred to McCook Field, Dayton, Ohio, in 
July of 1919, Mr. Boutelle was assigned to flight test duty as 
observer in the section headed by Major R. W. Schroeder, now 
Chief of the Air Line Inspection Service of the Bureau. Follow- 
ing his army experience, he entered commercial aviation for sev- 
eral years and then served as Director of the Division of Aero- 
nautics for Tennessee from 1931-1933. For two years, Mr. Bou- 
telle served as Regional Vice-President of the National Association 
of State Aviation Officials and was elected president of that or- 
ganization for 1932-1933. 


*Dean and Professor of Law, Northwestern University School of Law. 
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No enthusiasm for the new office or officer, however, should 
overlook the fact that essentially every state and federal aviation 
official is also a coordinator! The state people have reason to be 
particularly indebted to Carroll Cone, Rex Martin, John Geisse, 
John Wynne, Paul Myers, R. W. Schroeder, Denis Mulligan, 
Robert Reining, George Vest, and many others. And the Bureau 
can well be indebted to the efforts of Frank McKee, Reed Landis, 
Fred Smith, George Logan, John Cooper, Smythe Gambrell, and 
Howard Knotts for their untiring efforts to promote a single stand- 
ard of aircraft and airmen licensing throughout the country. We 
assume, therefore, that the possibilities for cooperative effort have 
now become so promising that the full-term efforts of one man 
are demanded. Our congratulations to Director Vidal and Col. 
Cone for creating this new office and appointing an excellent man 
to its responsibilities. 


RECENT C. I. T. E. J. A. DRAFT CONVENTIONS ON 
AERIAL COLLISIONS AND SALVAGE 


On March 23, just as this issue was coming from the press, 
we received translations made by the State Department of the 
recent C, J. T. E. J. A. draft conventions pertaining to Aerial 


Collisions and Assistance to, and Salvage of, Aircraft. These pre- 
liminary drafts are included in this issue, starting at page 265, and 
it is the hope of the members of the American Section that any 
comments on these drafts will be sent in to the American Section 
in care of Mr. Stephen Latchford, of the Department of State, in 
time to be incorporated in the recommendations of the American 
Section to the C. I. T. E. J. A. Committee at the next session 
in May, 1935. 





STATE REGULATION 


Howarp C. Knotts 
Frep L. SMITH 


Department Editors 


DETROIT SELECTED FOR FIFTH ANNUAL N. A. S. A. O. MEETING 


By a vote of 8-3, the Board of Governors chose Detroit as the place 
to hold the Fifth Annual Meeting of the National Association of State Avia- 
tion Officials, from September 26-28, 1935. 

President Fred L. Smith and Vice-President Floyd E. Evans expect to 
arrange for a preliminary meeting during April at which time a tentative 
program will be drawn up for the fall convention. In view of the activity 
of so many of the state legislatures, together with the developments which 
may be expected from Washington, the next annual meeting should be the 
best in the history of the Association. 

The July issue will carry an advance announcement of the program 
decided upon. 


UNIFORM STATE AERONAUTICAL REGULATORY ACT GAINS 
WIDE INTEREST 


Immediately upon release of the Federal Aviation Commission’s Report 
to the President on January 31, letters were addressed to the governors of 
all the states inviting their attention to the specific recommendation of the 
Commission relative to the desirability of uniform state laws. Through 
the combined efforts of the Chicago and Columbus offices of the Association, 
nine hundred copies of the Uniform State Aeronautical Regulatory Act 
(as unanimously approved by the National Association of State Aviation 
Officials at the Cheyenne meeting in September, 1934) were printed and 
distributed to governors, members of legislatures, adjutants general, state 
airport advisors, operators and other interested persons. 

Although a perfunctory reply can be expected to any reasonable letter, 
it has been extremely gratifying to note the great degree of personal inter- 
est in our program which has been shown by the chief executives of prac- 
tically all the states. 

A summary only two weeks after the bulk of the copies of the Act were 
sent to governors and members of the legislatures shows that definite action 
is already being taken in seven states and is being considered in twenty-six 
additional states. Three governors have indicated that no action will be 
taken due to early adjournment of their legislatures, and the legislature of 
one state is not meeting this year. Of the remaining eleven states, four 
already have acts which are either exactly the same as, or practically iden- 
tical with, the proposed Uniform Act. This leaves only seven states which 
either do not contemplate any aviation legislation or consider their present 
laws satisfactory even though they may not be altogether in harmony with 
the Uniform State Act. 


[207] 
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Perhaps the most pleasing indication was that our Uniform Act had been 
introduced and was receiving favorable consideration in Alabama, California, 
Montana, South Dakota and Wyoming before our formal drive began. 

We would be entirely too optimistic if we expected the acceptance of 
the Act by every state in which it is being considered; but we think that we 
have reason to feel considerable satisfaction over the response to our sug- 
gestion and the healthy evidence of a definite swing toward uniformity in 
state aviation legislation which should make our efforts one hundred per cent 
successful within a few years. 

Frep L. Smitu.* 


NORTH CENTRAL SECTION REGIONAL MEETING 


One of the finest regional meetings called during 1934-35 was held at 
Des Moines, December 7-8, 1934, by the North Central Section of the Na- 
tional Association of State Aviation Officials. Representatives from seven 
states and the Bureau of Air Commerce attended the two-day session. 

Standing Committees on (1) Airport Maintenance, (2) Air Law, (3) 
Private Flying, (4) Military Aviation, and (5) Ground Schools and Flying 
Schools, were chosen. 

Regional Vice-President Akerman called the meeting to order on Friday 
morning and Lt. Col. Charles W. Gatchet, Chairman of the lowa Aeronautics 
Commission made an address of welcome. Hon. Fred B. Sheriff, Vice 
President of the National Association and Commissioner of Aeronautics for 
Montana, responded on behalf of the Association. Professor Akerman then 
presented a paper dealing with “Some Problems in Aviation of Interest to the 
North Central Region,” which reads, in part, as follows: 


The status of the law pertaining to air instruction has created the most 
serious and the most disorganized problem in states where the air laws con- 
form with the so-called uniform air law and rules and regulations. I should 
like to hear suggestions as to where to draw the line between an “air instruc- 
tor” and an “air school” according to the rules and regulations—not in 
technical phrases but with actual facts as met in the industry. 

How shall we meet the situation arising from the Bureau of Air Com- 
merce’s latest regulation that a student may make cross-country flights (at 
dual controls) accompanied by a private, commercial, or transport pilot, 
while the state regulations allow instructions to be given only by a transport 
pilot? Is not the student on such a cross-country flight getting the most 
valuable experience and instruction? 

What shall we do with our state law which prohibits operation of any 
aircraft by a pilot without a Department of Commerce license, since the 
Department does not require a student license or medical inspection for 
glider students? 

Would it not be proper that we draw the line between an air instructor 
and an air school by requiring that anyone who advertises air instruction is an 
air school and must have not only a transport license but an instructor’s 
license as issued by the Bureau of Air Commerce? A pilot who teaches 
one or two students to fly and does not solicit business by advertising, pro- 
vided he is a transport pilot, would be an instructor. A student who makes 
an instruction flight cross country with a private or commercial pilot should 
have his “instructor’s” approval for such a flight. Such approval would elim- 


*President, National Association of State Aviation Officials, and Director 
of Aeronautics, State of Ohio. 
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inate possibilities of private pilots and commercial pilots giving instruction 
on their own initiative. 

What shall we do with the records as specified by the state law to be 
supplied by air schools to the State Aeronautics Commissions? Shall we 
require from any state approved school a bond to insure the deposits of stu- 
dents so that they would receive the instruction they have paid for in case of 
crashes or bankruptcies? These are questions which the officials of every 
state must consider or neglect, and if we neglect them, let us wipe these laws 
off our books so as not to handicap the honest and square operator who 
does not want to violate the law. 

Since a State Aviation Commission’s main function is to promote avia- 
tion, it could do excellent work in this line by going to the state and city 
authorities and advocating the securing of hangar space for non-profit mak- 
ing flying clubs, just as we have secured space for National Guard units 
or Naval Reserve bases. Since all flying clubs must be licensed by the states 
according to the uniform air law, a fair elimination of individual chiselers 
would be easily accomplished. Available hangar space for a non-profit mak- 
ing flying club would be the best impetus toward the creation of real flying 
clubs operated on a sound and large scale, opening a market for airplanes, 
gas, oil, accessories, and services. 

The title “amateur flying” excludes all barnstorming, charter trips, in- 
struction and professional experimentation and design and applies only to 
flying done by the person who wants to be a pioneer in the new frontiers 
of the third dimension. Military aviation is promoted and assisted by the 
government, airlines are encouraged and supported by the government and 
by big money invested in them, but the individual amateur flyers are left 
without protection or support to fight their battles as partisan warriors. The 
interests of these partisan amateur pilots very often conflict with those of 
professional aircraft builders, airline operators, professional pilots and some- 
times with those of aviation officials. The aircraft builder insists that the 
amateur fly the expensive production planes, the airline operator wants to 
eliminate him in order to establish the airline as the sole medium for air 
travel. Unsuccessful in avoiding fatalities on regular airlines, the airline 
operator is insistent on reducing the total number of fatalities in aviation 
by curbing the activities of other types of flyers. The federal and state 
authorities, often bound by laws changing over night, have their troubles 
with him for the reason that he has one and only one impelling law, his 
instinctive desire to fly. That airline operators, aircraft manufacturers, or 
professional pilots will change their attitude in the near future cannot be 
expected since a question of profits is involved. That the government offi- 
cials, both state and federal, will change their attitude can still be hoped 
for, since the amateur flyer is not a criminal and basically fights the battle 
of promoting aviation development and use. Our concern is how to assist 
and guide him so that the utmost benefit from his activities can be secured, 
and this we cannot accomplish by laws which are designed to wipe him out 
of existence. The federal government through its Bureau of Air Commerce, 
Aircraft Development Section, is the only agency which has made a step to 
help the amateur pilot. What have the state aeronautics commissions done 
for him? This question is best answered by the examination of a few 
figures; for example, in the United States on July 1, 1934, there were 2,296 
unlicensed airplanes which, according to the intended uniform air law should 
be scrapped or licensed. At the end of the summer’s flying on October 1. 
we see that this number is decreased to 1,824 unlicensed planes, a decrease of 
472, while the increase in licensed airplanes for the same period was 323. 
The foregoing indicates that most of the unlicensed planes had secured their 
licenses by October 1. As a result during the period from July 1 to Octo- 
ber 1, 1934, the total number of planes in the United States has decreased 
from 8,837 to 8,688, showing a total decrease of 149 planes during this period. 

Let us consider the licensed and unlicensed planes in our own region. 
The following tabulation by states is most instructive: 
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Jury 1, 1934 Ocroser 1, 1934 


Licensed Unlicensed Total Licensed Unlicensed Total 








Iowa 
Minnesota 
Montana 
Nebraska 
N. Dakota 
S. Dakota 
Wisconsin 
Wyoming 











The increase in licensed planes is only 3%, and the total decrease in all 
planes is 6%, while the decrease in unlicensed planes is 9% or 99 planes. 
This indicates that throughout the North Central Region, and also in the 
United States, there has been an appreciable decrease in the number of active 
planes and that this decrease has probably been due to the drop in the number 
of unlicensed planes. This drop is undoubtedly caused by the prohibitory 
phases of the state aeronautics laws, as can be seen from the fact that at 
most, only one-third of the decrease in number of licensed planes in the 
North Central Region could have been licensed. 

We are now faced with the question as to what we will do with the 
remaining 336 unlicensed planes in the North Central Region. According to 
our present laws these planes should be scrapped. Assuming the conservative 
average value of each plane at $250, a total investment of $84,000 is involved. 
Are we justified in imposing such a loss on our infant amateur flying? Many 
of you will say “yes,” but I cannot personally agree with you. 

As a basis for my disagreement I submit the figures of July 1 and 
October 1 from the states of Illinois and California where the most ruthless 
laws concerning unlicensed aircraft have been in force for two years. In 
these two states the decrease in unlicensed planes has been 22% and the de- 
crease in licensed planes has been 2.6%. If we compare the percentages of 
these two states and those of the North Central Region we see that the 
tendency towards the decrease of unlicensed planes is the same and that the 
decrease in licensed aircraft is greater. If the results are the same why 
should we enforce a law costing $84,000 to our Central States amateur flyers? 

In the state of Michigan two years ago when the air law eliminated all 
unlicensed aircraft, more than a hundred planes should have been scrapped, 
but the aeronautics officials of that state realized that such arbitrary con- 
demnation of property would be of no value and compromised by issuing a 
state license for one year for planes at that time located in Michigan. As a 
result Michigan on October 1, 1934, had 271 planes carrying a Department of 
Commerce license and 102 without such a license. Comparing these figures 
with those of July 1, we find on that date 249 with a Department of Com- 
merce license and 136 without such a license. The decrease in unlicensed 
planes is 25% by October 1. Here we have figures from a state which 
assumed a reasonable attitude toward unlicensed planes, figures from a whole 
region where enforcement has been lax or non-existent (Wisconsin) and 
figures from states which drove out unlicensed planes into the neighboring 
territory. They all show the same results, namely a decrease of approxi- 
mately 22% for unlicensed and a general decrease in licensed planes. Which 
method of the three is the most rational is for you to decide. Personally, I 
favor the Michigan plan as one constructive and helpful to aviation. The 
general objection to the state license is that our North Central States have 
no finances for state licensing; however, does the same objection hold for 
states where appropriations of $10,000 have been at the disposal of the aero- 
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nautics commission? Obviously, the lack of finances is not the real reason 
for refusing to issue state licenses. 

That private and amateur flyers and their planes deserve treatment dif- 
ferent from that given to professional pilots and commercial planes is not a 
new conclusion. In the past the public, aviation officials, and aviation trade 
magazines have often raised the same question. We find an able treatment 
of this same subject in Aviation Magazine of July, 1933, and November, 1933, 
by E. P. Warner and several correspondents, together with numerous articles 
in Popular Aviation Magazine, during the past two years. I, personally, know 
that many of you present share the same opinion. I have a letter dated 
March 31, 1934, from the Honorable E. P. Warner, now a member of the 
Federal Aviation Commission, in which he replies to my letter of March 26, 
1934, advocating special treatment of private and amateur flyers and their 
planes. “I am quite in sympathy with the purposes of your letter of March 
26. I have already discussed this matter with officials of the Department of 
Commerce on a number of occasions, and I think that perhaps the most 
helpful thing that could be done now would be to try to arouse the interest 
of our readers through correspondence.” 

In a survey of this situation the natural question arises, “Why does not 
the Department of Commerce issue rules and regulations for private non- 
commercial planes?” The answer also is very obvious. They have done all 
they can concerning the regulation of private non-commercial flying, since, 
constitutionally, all functions of the Bureau of Air Commerce are based on 
the Air Commerce Act of 1926, which in turn is based on functions pertaining 
to interstate commerce only. How can you then expect the Bureau of Air 
Commerce to issue specific non-commercial licenses for aircraft? It is the 
duty of the states, and also their constitutional obligation to regulate flying 
which has no connection with interstate commerce. 


On Friday afternoon, Vice-President Sheriff led a discussion on “Uni- 
form Regulations,” which was followed by committee reports and discus- 
sion on “Airport Classification and Maintenance.” 


At the banquet on Friday evening, Hon. John H. Geisse, Director of the 
Aircraft Development Section, Bureau of Air Commerce, presented the fol- 
lowing address :1 


You are all undoubtedly familiar with the intent of the Bureau to do 
everything it can to promote the private use of aircraft. Why we are taking 
such a step may not be quite so clearly understood. The step is being taken 
not primarily in the interest of the 1/10 of one per cent of our population 
engaged in aircraft pursuits but in the interests of the other 124,875,000 who 
are vitally concerned with the growth of this still infantile industry. Their 
interest is two-fold—one of national defense and one of economic recovery. 

For national defense it is essential that the largest possible aviation 
manufacturing nucleus be maintained in time of peace. There are two ways 
of maintaining a nucleus—one by direct Government orders for planes for 
Government use. The other is by a growth of private flying which will 
maintain this nucleus out of private capital. It does not require an economist 
to determine which is the most economical and productive course. 


Private flying in addition to maintaining this necessary manufacturing 
nucleus also provides a source of supply of personnel for the military air 
services. True it may be that the types of plane which will be used by the 
civilian may differ materially from those which will be used by the military 
services. However, if the only thing they had in common was movement in 
three dimensions, the training of the civilian pilot would be of some value in 
shortening the time required to equip him for military service in the air. In 
addition to this the training in the care of airplanes, in the use of airplane 





1. The introductory part has been here omitted. 
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instruments, in aerial navigation and meteorology could not help but be of 
some value. 

Defense against an e1emy within our borders—economic maladjustment— 
is just as important to this 124,875,000 as defense against an enemy outside of 
our borders. What part the aviation industry may play in this battle no one 
can say. It is useless to attempt to predict the extent to which we will in the 
future depend upon aerial transportation. To make such a prediction on the 
basis of present equipment is foolhardy. The aerial vehicle of tomorrow may 
have no more resemblance to present equipment than the wrist watch of today 
has to the grandfather clock of yesterday. The conventional airplane of 
today requires a large field for take off and landing, and is thus limited in its 
utility. The airplane of tomorrow may permit of operation on, and to and 
from, the highways—and that tomorrow in the light of present knowledge 
does not appear far distant. 

There are three “jacks” which, operated individually or collectively, may 
lift us out of our present depression. One is the reduction in production 
without forcing a decrease in consumption. One is an increase in consump- 
tion—by a redistribution of income—of those things of which we produce a 
surplus. The third is the provision of new commodities for sale to those 
whose purchases were not limited by their income but by their desires. Our 
common enemy of today is excess dollar savings, i. e., savings which are not 
invested, and every dollar diverted from this kind of saving by aviation or 
any other activity will result in an increase in national income of from $10 
to $20 and a corresponding increase in employment. 

Stimulation of the private use of aircraft is therefore of interest to 
every man, woman and child in the country and it is therefore our duty— 
as well as yours—to make every effort in this direction and to permit no 
friendships or animosities to stand between us and any action we feel will 


further our progress. 
Let us look squarely at the facts and determine what is lacking in the 


facilities which we now offer to the public. First let us consider the ground 
facilities available, as the utility of the airplane is dependent primarily upon 
the availability and accessibility of landing fields. One airport located in 
your home city is not sufficient to make an airplane of any value to you as a 
means of transportation any more than a paved street in front of your own 
home; and they alone would make the automobile of any value to you as a 


means of transportation. It is therefore quite evident that the owners and 
operators of airplanes are interested not only in their own airport, but in 
the airport facilities available throughout their state and throughout the 
United States, making the provisions of airports not a local matter but a 
matter of state and national concern. 

The airport facilities at present available are totally inadequate to give 
to the airplane the utility of which it is capable. Realizing the national 
interest in the expansion of these facilities, the Bureau of Air Commerce 
initiated the CWA Airport Program as a part of its drive to expand the 
private use of airplanes. Although a great deal was accomplished by this 
program, much is yet to be done. Again, recognizing that the airport facilities 
of Des Moines are of interest to the airplane owner residing in Chicago or 
Miami, the Bureau of Air Commerce has recommended the passage of a 
Federal Airport Act, whereby the assistance of the Federal Government and 
of the State Governments can be rendered to the local communities in the 
establishment of airport facilities. Only in some way such as that can we 
hope to obtain the facilities which are essential if the airplane is to attain the 
utility it must acquire before it can be sold in large quantities. 

I sincerely hope that the Bureau may be able to count upon your fullest 
cooperation in the passage of such legislation by the Congress and the 
passage of whatever supporting legislation is required in your own State. 
Furthermore, I sincerely hope that if such legislation is enacted you will use 
your influence to see that many simple airports conveniently located rather 
than a few super air terminals are the immediate result. I would suggest 
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also that you do not overlook the fact that an accesssible site which may not 
come up to your standards for an “all purpose” airport may nevertheless be 
perfectly satisfactory for such aircraft as the autogyro and other planes 
which are now being developed. 

Now permit me to turn to consideration of the aerial vehicle which we 
are at present offering to the public. As a tool for training pilots who intend 
to make a profession of piloting, it may be presently suitable. As a vehicle 
of aerial transportation, for the man who had no desire to learn how to fly 
present types of equipment, but who simply desires a means whereby he may 
travel by air, it could hardly be more unsuitable. There is no use in our 
kidding ourselves into the belief that it is easy to learn how to fly the 
present day airplane or that the pilot with limited experience has nothing to 
fear in the operation of his own airplane. We take great pleasure in point- 
ing to the enviable record of scheduled air transport as an indication of the 
safety of the present day airplane. Gentlemen, it is not an indication of the 
safety of the airplane as much as it is an indication of the skill of the pilot. 
For the last half of 1933 scheduled air transport accomplished 7,159,106 miles 
of flight per fatal accident. In the same period the record for non-scheduled 
flying was 377,200 miles per fatal accident. Why the tremendous difference? 
It was not primarily a question of better airplanes. It was a question of 
better and more experienced pilots. In non-scheduled air transport only 
20.85% of the fatal accidents were chargeable to personnel. Faced with these 
figures and with a desire to promote private use of aircraft, the Bureau of 
Air Commerce had no choice other than the taking of steps necessary to the 
development of airplanes from which the hazards of flying are eliminated 
insofar as it is now possible to do. The Bureau did have one choice; it 
could refuse to further license airplanes which are not as safe as it was pos- 
sible to make them. I believe you all appreciate what havoc this would have 
raised with the industry. Or it could foster the development of a safe air- 
plane and by so doing lead the industry rather than drive it in the direction 
of increased safety. Despite strong representations in favor of the former 
course the latter course was chosen, and the first step taken was that of 
calling for bids for the construction of airplanes to meet a specification which 
was couched in terms of safety requirements rather than detailed structural 
requirements or high performance requirements. The proposal called for the 
construction of twenty-five such airplanes rather than one because it was 
realized that the airplane meeting these specifications might well be so unusual 
in appearance that it would be practically impossible for any single manu- 
facturer to successfully market the airplane without the advantage of having 
a number of these airplanes in the hands of the Department of Commerce 
personnel throughout the United States. The contract was awarded to the 
Hammond Aircraft Corporation for a low-wing pusher monoplane with an 
outrigger tail and a three wheel undercarriage. 

The contract was awarded on the basis of the specifications originally 
issued and if this contract produces an airplane which meets these specifica- 
tions, or, if in failing to meet them, nevertheless produces an airplane which is 
safer in the hands of the novice than are those presently available, I sin- 
cerely hope that you will not permit your prejudices against an unusual- 
appearing airplane to lead you to deriding this new product. I make this 
plea because I know that some of the members of your organization have 
already gone on record as being fundamentally opposed to any airplane which 
does not have flying characteristics similar or identical to the airplanes which 
we have been producing in the years gone by. I am sure you will appreciate 
that there is no single influence which could retard the general sale of this 
new type of aircraft any more than the derision of those associated with the 
industry. This plane is being brought to appeal to those people who will not 
buy the present type of airplane and I believe it is to your interest and the 
interest of every individual in the industry to see that this airplane is given 
every possible chance to demonstrate the presence or absence of this supposed 
market. If that market exists, then if other manufacturers in the industry 
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care to partake in the supplying of its demand there is nothing to prevent 
them from building similar aircraft equal to or possibly better than the Ham- 
mond product. This airplane will not have the speed which it might have had 
if we had made speed the principal objective. Some of you may have the 
feeling which has been so often expressed to me that speed is the only thing 
we have to sell in aerial transportation and that we should sacrifice all else 
to its attainment. That may be correct—although I am not ready to agree 
unreservedly—but if a man will not purchase an airplane because of its 
hazards and the difficulty of learning how to fly it—of what value is the high 
speed? Furthermore, although this plane may not have the high speeds of 
some, it will have a speed greatly exceeding that of the automobile and will 
be able to get into and out of relatively small fields. It might be well to 
point out in this connection that an autogyro flying at 100 miles per hour 
from downtown Chicago to the business center of Cleveland would be as fast 
transportation between these points as is now provided by planes capable of 
200 miles per hour in the air. 

A third feature affecting the growth of private flying is the feature of 
cost, both initial and upkeep. The latter cost can be reduced by producing 
airplanes which are less susceptible to accidents both by reason of a reduction 
in repair costs and by a reduction in insurance rates for the airplane itself 
and for improvement in design but the main reason for present high costs is 
the small quantity production. Realizing that quantity production of a single 
type could accomplish a drastic reduction in cost and that one such airplane 
made available to the public could do much to get the public into the air, 
thereby creating a desire on their part for other and better equipment, the 
Bureau last year proposed the quantity production of one airplane by the 
industry with the aid of Federal funds. Funds were requested from the 
Public Works Administration for this purpose. We were informed that the 
project had been approved by the Public Works Board and a press release 
was issued stating that the funds had been allocated to us and we proceeded 
to lay our plans accordingly. However, the opposition to this program, which 
I cannot help but feel sprang from selfish motives, was apparently sufficient 
to cause the allocation to be held up and it was for this reason and this alone 
that the Bureau of Air Commerce has not been able to carry this project 
to a successful conclusion. We have not had any reason to change our belief 
that a material reduction in costs would be accompanied by a material increase 
in sales, and that this reduction in costs could be accomplished by quantity 
production. Nor have we had any reason to change our belief that such a 
program would have been in the long time interests of the entire industry. 
Now, lacking the funds necessary to assume the risk of quantity production, 
the only thing the Bureau can do is to foster the developments which may 
result in decreasing costs other than by increases in production rate. The 
decreases in costs which can be accomplished by quantity production will have 
to wait until such time as either the federal government or private capital 
is willing to take the risk of financing production in advance of sales or until 
such time as sales lead production to higher levels. 

It is the hope of the Bureau of Air Commerce that by fostering the de- 
velopment of airplanes which have a greater appeal to the public who are 
financially able to pay existing prices, the increase in sales will automatically 
result in a decrease in cost. It is further expected that a considerable reduc- 
tion in total cost will be accomplished by the new development through a 
material reduction in training costs. The Bureau of Air Commerce now feels 
that it is necessary to require 50 hours solo time before a pilot may take up 
his friends. At the present rates of approximately $10 per hour the accumu- 
lation of this time represents an investment of $500.00 and it does seem some- 
what absurd to talk of bringing the airplane costs down to a figure com- 
parable to automobile costs when we start out with a training cost which is 
already equivalent to the cost of the cheaper automobile. It is felt essential 
in the development of a broader field of private flying that the costs of in- 
as be so reduced that they will be included in the sale price of the 
airplane. 
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There is one more factor in addition to those of safety and cost which 
must be considered in the sale of airplanes to the public and that is the factor 
of comfort. It is absolutely essential that aerial transportation. be made 
cleaner and quieter. I speak of aerial transportation rather than the airplane 
because the factor of cleanliness includes the provisions of surfaced runways 
or other means of eliminating the dust which is very apt to discourage any 
individual from flying if he has due respect for his clothes. The question 
of noise is of course a design problem but I wish to point out that the answer 
is not insulation of the cabin. If all of the people were in the cabins all of 
the time this might be the answer, but most of the people are outside of the 
cabins most of the time, and it is while they are outside that we must induce 
them to get inside. Furthermore, the growth of the aviation industry is going 
to be partly dependent upon the attitude of the people at large, to this means 
of transportation, and the people at large are going to seriously object to the 
noise of airplanes as their number increases. A resident of a suburb of 
Chicago recently complained that he was awakened at 5:00 A. M. every morn- 
ing by a transport plane flying in the vicinity of his home. Undoubtedly 
other light sleepers in his vicinity were likewise affected. Not long after 
this, the proposed Lake Front Airport project for Chicago was defeated by 
individuals not in any way connected with aviation and one of the main 
objections was the factor of noise. The engine and the propeller are of course 
the chief offenders. I am pleased to inform you that developments are under 
way which offer a promise of materially reducing this propeller noise. Avia- 
tion engines can be and should be constructed to be not appreciably noisier 
than an automobile engine and I cannot help but feel that the aviation engine 
industry has made a mistake in assuming that engine noise is not important 
in view of the propeller noise. I feel almost certain that there have been 
many people who after finally making up their minds to make a flight have 
changed their minds after arriving at the field when they heard and saw the 
aviation engine being warmed up. Were the engine in any prospective pur- 
chaser’s automobile to make a fraction of the noise of an aviation engine he 
would undoubtedly shut it off and have his car towed to a garage for repairs. 

Associated with comfort and safety is the item of visibility. Sometimes 
I wonder that there should be any market at all for a vehicle from which 
one cannot see even in the direction in which he is moving, a vehicle which 
must be zig-zagged along its course to prevent a collision or injury to some 
innocent bystander. In the improvement of visibility we have made little or 
no progress—some of our latest aircraft being the worst offenders. It is my 
personal opinion that unless the industry takes it upon itself to correct this 
deficiency it will be necessary to force action by regulations. However, if 
regulation is required it should be national rather than state. 


The Saturday morning session was given over to Committee reports, and, 
on Saturday afternoon two addresses were presented. Mr. J. B. Rathbun 
spoke on “Amateur Aviation in the United States” and was followed by Pro- 
fessor Howard W. Barlow, of the Department of Aeronautical Engineering, 
University of Minnesota, who spoke on the subject “Regulations Pertaining 
to the Flying of Home-Built Aircraft,” as follows: 


_ One of the most vexing problems which is confronting state aeronautics 
officials at the present time is the question of regulating the flight of privately, 
or home-built, airplanes and gliders. By this type of aircraft is meant such 
airplanes or gliders which are built by individuals in their own shops or 
homes, usually without the benefit of detailed engineering, and for which no 
technical data including stress analysis, drawings, and static test data are 
available for submittal to the Bureau of Air Commerce. These are classed as 
identified or unlicensed aircraft, and are to be considered as aircraft which 
are not subject to license by the Bureau of Air Commerce as Experimental 
or Restricted aircraft. 
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At the present time there is a wide diversity of opinion as to how the 
matter of dealing with this type of plane may best be handled. Most of the 
states which have adopted regulatory measures pertaining to this type of air- 
craft have absolutely prohibited their flight. In many of these states the 
matter has been looked upon with a more or less tolerant attitude, and state 
aeronautics officials have on their own initiative permitted such aircraft to 
fly under reasonable circumstances, as they saw fit. In many other cases 
flights have been permitted under as wide limits of these statutes as the com- 
missions are individually allowed to determine. This situation has given rise 
to conditions which are far from satisfactory from the standpoint of persons 
who fly such aircraft, to neighboring states who follow a principle of strict 
application of the law, and to the Aeronautics Commissions themselves. 

It is entirely probable that those states which do not have aviation stat- 
utes or which do have aviation statutes which are not enforced have, perhaps, 
delayed the adoption or enforcement of suitable regulation because of the 
fact that their legislatures and citizens have not felt it entirely justified to 
prohibit the flying of this particular type of aircraft in view of the lack of 
uniformity of opinion now existing with regard to the matter. 

Undoubtedly the movement for the adoption of uniform air laws by all 
states and territories of the United States would be given considerable impetus 
if the matter of handling this situation could be put upon a better basis. Such 
a basis should permit a strict application of aeronautics laws, and at the same 
time provide more leniency in the flying of these airplanes. In the interests 
of these problems it seems pertinent at this time to offer suggestions for 
regulations which would permit of ready adoption and execution, coinciden- 
tally remove the inequalities now existing between the present laws of differ- 
ent states, and also serve to foster an important and useful division of 
national aviation. 

The function of the state aeronautics laws and the state aeronautics com- 
missions is to promote and also to regulate aviation within their individual 
boundaries. There is ample reason to believe that satisfactory regulation may 
be obtained which will foster and promote the progress of aviation, and also 
provide the safety features which are so necessary to the progress of the art 
and science of flight. To better serve this end it is believed that certain 
additions and changes may advantageously be made in the existing rules under 
which state aeronautics commissions control the flight of unlicensed aircraft. 

Sound reasoning brings us to the fact that aviation cannot be promoted 
successfully without the imposition of rules of conduct and procedure which 
will lead to the greater safety of the persons involved, and also the greater 
security of the innocent persons whose property and persons are constantly 
endangered by careless, poorly regulated, and irresponsible flying personnel. 
Any regulations adopted should have, as their primary purpose, the increase 
in the safety of aircraft and aircraft operation, and should include such pro- 
visions as are necessary to establish and maintain the utmost possible degree 
of safety. When such provisions are not made it cannot be said that the best 
interests of the industry are being promoted, regardless of the extent to 
which other phases of aviation are developed. 

A further item to be considered as an aid to promoting the interests of 
aviation is the necessity of increasing the number of persons engaged in flying, 
both privately and commercially. The persons who fly the home-built aircraft 
today, do so because they are unable to purchase the more expensive licensed 
airplanes, or because they are unable to pay the necessary costs of preparing 
the technical data required to obtain the Department of Commerce licenses 
for their airplanes. Once these persons have flown such unlicensed aircraft, 
they are more anxious than ever to buy, at the earliest date, an approved air- 
plane having improved performance and characteristics, but their participation 
in aviation should not be discouraged or delayed because of this financial 
restriction. 

When such airplanes are permitted to fly, it is believed that most of the 
benefits accruing from increased aeronautical activity will be realized. It is 
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certain that activity in and around all airports, and especially small outlying 
airports should be measurably increased. This will result in increased sale 
of fuel and services, making it more desirable for individuals and communi- 
ties to keep airports open, active, and in good condition. The general effect 
will be to contribute appreciably to the upkeep and community interest in a 
chain of emergency and intermediate landing fields. Furthermore, there 
should be a definite stimulation of sales of materials used in connection with 
aircraft, such as fabric, tubing, wood, wheels, tires, instruments, propellers, 
and all other allied products and accessories. This increase in activity will 
also have a favorable reaction as far as the pilots, mechanics, and other per- 
sonnel in the field are concerned. 

One of the greatest benefits which will be derived from permitting the 
home-built airplanes to fly, will be the fact that constructive interest in air- 
craft will be given an outlet in practical form. Those who are unable 
financially to take a valuable part in the development of aeronautics under 
the existing conditions, will be able to keep their minds active and go as far 
as their usually limited funds will permit, in the development of light air- 
planes. It cannot be gainsaid that much good will result from permitting the 
natural stimulation of interest and development in aircraft to take a definite 
form, and to find its logical outlet in the construction of the completed air- 
craft. There can be no progress in any field unless there is some incentive 
to mental activity on the part of those who are preparing to enter the field, 
or on the part of those who are prevented by other reasons from taking a 
definite part in it. On the other hand, any increase in aeronautical activity, 
providing it is safeguarded to the fullest extent, will undoubtedly increase 
the general airmindedness of the country as a whole. 

With the object in mind of fostering and promoting aviation, through the 
medium of permitting the flight of home-built airplanes, it is believed that 
the following regulations pertaining to the flight of such planes could be 
advantageously adopted as rules to govern the action of state aeronautics 
commissions. 

(1) That such aircraft shall be flown only after having been licensed 
and registered by the particular state in which its owner resides, with the 
possibility of reciprocity between states. 

(2) That such aircraft shall be subject to license only after having been 
examined and approved as regards workmanship, materials, and general de- 
sign. This examination and approval to be conducted by two airplane me- 
chanics holding airplane mechanic’s licenses issued by the Bureau of Air 
Commerce, such mechanics to be acceptable to the aeronautics commission of 
the particular state. 

(3) That such aircraft shall be subject to license only after having been 
test-flown and approved by two test pilots, each of whom possesses a pilot’s 
license of transport grade or better, each pilot having had not less than 500 
hours of solo flying time, and both of which pilots are acceptable to the state 
aeronautics commission. 

(4) That such state licenses shall be renewed at regular intervals (prob- 
ably one year), and that a new inspection and approval as referred to in item 
(2) shall be conducted at that time, as a requirement of such renewal. 

(5) That such aircraft shall also be subject to inspection, or flight test, 
or both, as required in items (2) or (3), at any other time, when in the 
opinion of the State Aeronautics officials, such inspection is advisable or 
necessary. Failure to submit to such inspection and obtain approval after 
such inspection shall be considered as grounds for revocation of license. 

(6) That such aircraft be flown only by pilots who have pilot’s license 
of amateur grade or better. 

_,_ (7)_ That such aircraft be permitted to be flown solo only, that no pre- 
vision should be made for the carrying of more persons than the pilot, and 
that the presence of a seat or other equipment which could be used for the 
—— of another person be construed as a bona fide intention to violate 

e law. 
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(8) That such aircraft shall not at any time be flown over congested 
districts, at any sort of an air meet or competition (unless specific permission 
be obtained), indulge in acrobatics, or fly during the existence of local un- 
favorable weather conditions, and shall always be subject to all local airport 
regulations. 

(9) That the owners of such aircraft shall at all times be responsible 
for them, or for damage resulting from their use, and shall comply with all 
provisions of such state motor vehicle laws as obtain in the state in which 
the aircraft is flown. 

(10) These regulations shall be posted in a prominent place at all fields 
which have hangars or similar facilities for housing aircraft, and in addition, 
in all post offices, court houses, and similar state and municipal buildings. 

(11) The above regulations shall be applicable to gliders, with the fol- 
lowing exceptions: (a) Test flight and flight characteristic approval shall 
be conducted by one pilot having commercial glider pilot license, and who is 
acceptable to the state aeronautics commission. (b) That such gliders may be 
flown by any person without requirement of holding any grade of glider or 
airplane pilot’s license as issued by the Bureau of Air Commerce. (This is 
consistent with Bureau of Air Commerce regulations.) 

It is believed that if these suggestions are adopted by the several states, 
the great number of benefits previously referred to will result therefrom. 
The provisions of these regulations are such that there is maintained a degree 
of safety which is equal, if not superior, in some cases, to that existing in the 
case of licensed aircraft operation at the present time. This applies both to 
flying personnel and to persons who are on the ground and subject to injury 
from aircraft operation in the air above them. This is not difficult to com- 
prehend when it is realized that the provisions regulating the flight of aircraft 
bearing experimental and restricted licenses are not nearly as strict as the 
provisions suggested above. Most of the airplanes in these two classes are 
constructed without the benefit of adequate engineering data. In many cases 
they are no better, from the engineering and from the aerodynamic stand- 
point, than many of the home-built craft, practical experience to the contrary, 
notwithstanding. In addition, the suggested rules for the operation of the 
home-built aircraft prohibit flight by pilots having licenses below the amateur 
grade, whereas student pilots are necessarily permitted to fly licensed aircraft 
solo. The danger to the pilot and to those persons located adjacent to the 
airports, from errors in piloting judgment, is greater in the case of the student 
pilot than in the case of the amateur pilot flying the unapproved aircraft. 

It is not meant to infer that home-built airplanes, built in accordance 
with the above suggestions, will be safer structurally or aerodynamically than 
airplanes approved and licensed by the Bureau of Air Commerce. Obviously, 
such an inference would not be a reasonable one. However, if the unlicensed 
airplanes are permitted to be flown only by pilots having a license of amateur 
grade or higher, then it is obvious that more risk is involved in a student 
pilot flying his first few solo hours in a licensed plane than in a licensed pilot 
flying a home-built ship. 

These rules are simple and few in number and will lend themselves much 
more readily to strict application than do the present regulations pertaining 
to the flight of identified and unlicensed aircraft. 

Finally, since adequate provisions for safety are provided, it is entirely 
consistent with good practice, just legislation, and the spirit of fostering 
aviation, to permit and encourage a high degree of individual initiative and 
the committing of such acts as do not conflict with the rights of others, or 
hinder the progress of this newest and most efficient mode of transportation. 


The members of the North Central Section are to be sincerely congratu- 
lated for this splendid regional meeting. 
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AMENDMENT TO THE AIR MAIL ACT (S. 932)* 


AN ACT to postpone the effective date of certain restrictions respecting 
air-mail contracts. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 15 of the Act entitled 
“An Act to revise air-mail laws, and to establish a commission to make a 
report to the Congress recommending an aviation policy” approved June 12, 
1934, as amended, is amended by striking out “March 1, 1935” and inserting 
in lieu thereof “April 1, 1936.” 


LEGISLATION PROPOSED BY THE FEDERAL AVIATION 
COMMISSION (H. R. 5174—THE LEA BILL)* 


_ A Bit! to encourage and regulate the use of aircraft in commerce, and 
for other purposes. 


Be it enacted by the Senate and House of Representatives cf the United 
States of America in Congress assembled. 


TITLE I—GENERAL PROVISIONS 
CHAPTER 1—Purposes or Act 


Section 1. Purposes. The purposes of this Act include: 

(1) The encouragement and development of aeronautics and of the 
more abundant, safe, and convenient use of the air space for navigation 
and for national defense; 

_ (2) The development of American airlines engaged in interstate and/or 
foreign air commerce; 

(3) The supervision and regulation of all airlines engaged in inter- 
state and/or foreign air commerce, including their rates and charges, serv- 
ice, and financial structure; 

(4) The encouragement in the public interest of airline competition in 
the use of the air space, while preventing wasteful operation and injurious 
duplication of services; 

_ (5) The providing for the awarding and allocation of any and all 
direct governmental aids to airlines engaged in interstate and/or foreign 
air commerce; 

_(6) The supervision and regulation of the carriage of United States 
mail by aircraft, including the establishment and fixing of just and reason- 
able rates of payment for the transportation thereof; 





*Public No. 12, 74th Congress. Introduced by Mr. O’Mahoney, and ap- 
proved February 21, 19365. 


*The legislative proposals of the Federal Aviation Commission involved the 
amendment, repeal, or drafting of some fifteen bits of legislation. The basic 
proposal set out here deals only with civil aeronautics and represents only one 
bill of the total dealt with. 


1. H. R. 5174. This bill was introduced by Mr. Lea of California on 
January 31, 1935, and was referred to the Committee on Interstate and Foreign 
Commerce. 
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(7) The providing for the inspection, classification, licensing and/or 
rating, and supervision of all means and persons that may share in or 
contribute to the use of air space; 

(8) The regulation of the use of the air space in interstate and/or 
foreign air commerce; 

(9) The providing for the application of existing laws concerning im- 
migration and importation to the entry of persons and goods by aircraft; 

(10) The codrdination and unification, so far as feasible, of all gov- 
ernmental relations with civil air navigation, including the creation of an 
Air Commerce Commission ; 

(11) The providing for the making and enforcement of all reasonable 
rules and regulations incident to the purposes of this Act; 

(12) The providing for the imposition of penalties for offenses relating 
to the use of the air space; and 

(13) The furtherance of cooperation between the Federal and State 
Governments and local authorities, as well as between the several agencies 
of the Federal Government, and with foreign governments, in the effectua- 
tion of the foregoing purposes. 


CHapterR 2—Score or Act 


Section 21. Application of Act. The provisions of this Act shall 
apply to all interstate and/or foreign air commerce carried on within or to 
or from the United States, to all persons engaged in such interstate and/or 
foreign air commerce, and to other persons as provided in this Act. 


Section 22. Sovereignty. The United States of America is hereby 
declared to possess and exercise complete and exclusive national sovereignty 
in the air space above the national domain, including the Canal Zone, and 
including (a) the air space above all lands and inland waters, and (b) the 
air space above those portions of the adjacent marginal high seas, bays, and 
lakes, over which by international law or treaty or convention the United 
States exercises national jurisdiction. 

Section 23. Public Right of Transit. (1) There is hereby recognized 
and declared to exist, in behalf of any citizen of the United States, a public 
right of freedom of transit through the navigable air space of the United 
States in interstate and/or foreign air commerce. 

(2) There is hereby recognized the constitutional right of transit of a 
citizen from one State to any other part of the United States. 


Section 24. Limitations on Public Rights. For the better regulation 
of the exercise of these rights with safety to all persons exercising them 
and to the public at large, it shall be unlawful for any person, except as 
provided in this Act— 

; (1) To operate or navigate any aircraft within any air space reserva- 
tion otherwise than in conformity with the Executive order regulating such 
reservation ; 

(2) To operate or navigate any aircraft (other than a foreign aircraft) 
in interstate and/or foreign air commerce unless such aircraft is registered 
as a civil aircraft of the United States; 

(3) To operate or navigate any foreign aircraft within the United 
States; 

; (4) To operate or navigate any civil aircraft of the United States in 
interstate and/or foreign air commerce, without a currently effective air- 
craft certificate of license, or in violation of the terms of any such certificate ; 

(5) To serve as an airman in connection with any aircraft registered 
as a civil aircraft of the United States, or with any foreign aircraft, without 
a currently effective airman certificate of license, or in violation of the terms 
of anv such certificate; 
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(6) To operate or navigate any aircraft otherwise than in conformity 
with the air traffic rules provided for in this Act; 

(7) To operate or navigate any aircraft otherwise than in conformity 
with any other regulations made under the provisions of this Act. 


CHAPTER 3—DEFINITIONS 


Section 31. As used in this Act, unless the context otherwise requires— 

(1) “Aeronautics” means the science and art pertaining to all phases 
of flight in the air. 

(2) “Air commerce” means (a) the carriage by, aircraft of persons 
or goods for hire or reward, and (b) the operation or navigation of air- 
craft in the conduct or the furtherance of a business or vocation. 

(3) “Aircraft” means any contrivance now known or hereafter in- 
vented, used, or designed for navigation of or flight in the air. 

(4) “Airline” means an air transport service operated on regular sched- 
ule in interstate and/or foreign air commerce or in the Postal Service. 

(5) “Airman” means any natural person who (a) engages in the 
navigation of aircraft while under way, including the person in command 
and any pilot, mechanic, or other member of the crew, or who (b) is in 
charge of the inspection or maintenance or overhauling or repair of aircraft 
or parachutes or other safety or navigational devices or accessories, or who 
(c) serves in the capacity of aircraft dispatcher. 

(6) “Air navigation facility” means any facility used or available in 
aid of air navigation, including landing areas, weather information service, 
lights, all types of signals, radio directional finding apparatus, and radio or 
other electrical communication apparatus. 

(7) “Air space reservation” means a zone, identified by an area on the 
surface of the ground, in which the flight of aircraft is prohibited. 

(8) “Citizen of the United States” means (a) a natural person who is 
a citizen of the United States, or of one of its insular possessions, or (b) 
a partnership of which each member is a natural person who is a citizen 
of the United States, or of one of its insular possessions, or (c) a corpo- 
ration or other association created or organized in the United States or 
under the law of the United States or of any State, Territory, or insular 
possession thereof, of which the president and at least two-thirds of the 
board of directors or other managing officers thereof are natural persons 
who are citizens of the United States or its insular possessions, and in which 
at least 51 per centum of the voting interest is controlled by natural persons 
who are citizens of the United States or its insular possessions. 

(9) “Civil aircraft” means any aircraft other than a public aircraft. 

(10) “Civil aircraft of the United States” means any aircraft regis- 

tered as provided in this Act. 
_ (il) “Civil airway” means a portion of the navigable air space, identi- 
fied by a continuous area on the surface of the ground, and designated by 
Federal authority under this Act as an air lane suitable for interstate or 
foreign air commerce. The airway will include that portion of the navigable 
air space which is above a ground area fifty miles in width and which ex- 
tends twenty-five miles in length beyond the terminals. 

(12) “Commission” means the Air Commerce Commission established 
by this Act, as provided for in title II of this Act. 

(13) “Foreign air commerce” includes air commerce carried on between 
any State or Territory or insular possession of the United States (including 
the Philippine Islands) or the District of Columbia, and any place outside 
of the United States. ; 

(14) “Foreign civil aircraft” means any aircraft not registered under 
the provisions of this Act but not including civil aircraft owned by a citi- 
zen of the United States and not registered as provided in this Act. 
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(15) “Interstate air commerce” includes (a) air commerce carried on 
between any State or Territory or insular possession of the United States 
(including the Philippine Islands) or the District of Columbia, and any other 
place within the United States, and (b) air commerce between points within 
the same State or Territory or insular possession of the United States (in- 
cluding the Philippine Islands) or the District of Columbia, but carried on 
through the air space over any place outside thereof, and (c) air commerce 
carried on wholly within the air space over any Territory or insular pos- 
session of the United States (including the Philippine Islands) or the Dis- 
trict of Columbia. 

(16) “Landing area” means any locality, either of land or water, which 
is available for the landing and take-off of aircraft, whether or not it pro- 
vides additional facilities for the shelter, supply, and repair of aircraft. 

(17) “Navigable air space” means air space above the minimum alti- 
tudes of flight prescribed by regulations issued under this Act. 

(18) “Navigation of aircraft” (or “navigate aircraft”) includes the 
piloting of aircraft. 

(19) “Operation of aircraft” (or “operate aircraft”) means the use 
of aircraft, for purposes of air navigation, by the operator thereof, but does 
not include the navigation of aircraft. Any person who has the right of 
legal control (in the capacity of owner, lessee, or otherwise) of the aircraft 
on his own account shall be considered as the operator of the aircraft, 
and any person who causes or authorizes the operation or’ navigation of 
— will be deemed to “operate aircraft” within the meaning of this 

ct. 

(20) “Person” means any natural person, association, partnership, firm, 
company, corporation, or other association of individuals. 

; (21) “Public aircraft” means an aircraft used exclusively in the serv- 
ice of any government or of any political subdivision thereof, including the 
government of any State, Territory, or insular possession of the United 
States, or the District of Columbia, but not including any government- 
owned aircraft engaged in carrying persons or goods for commercial purposes. 

(22) “Public lands” means any lands within the scope of the authority 
8 the Secretary of the Interior, including national parks and Indian reserva- 
ions. 

(23) “Securities” includes shares of capital stock, bonds, or other evi- 
dences of interest or indebtedness issued by an airline or other person. 

(24) “Service of notice” shall include the giving of notice by delivery 
in person or by registered mail or by telegraph. 

5) “State aeronautics body” means the commission, board, or other 
body or bodies, or official (by whatever name designated) which under the 
laws of any State has regulatory jurisdiction or encouragement duties with 
respect to intrastate operation or navigation of aircraft. 

(26) “United States,” when used in a geographical sense, means the 
region, both land and water, known as the United States of America, com- 
prising the several States and Territories, the insular possessions of the 
United States (including the Philippine Islands), and the District of Colum- 
bia, but for the purposes of this Act, unless specifically so provided, shall 
not include the Canal Zone. 


TITLE II—ADMINISTRATIVE AGENCIES 


Section 201. For the better effectuation of the purposes named in title | 
of this Act the several administrative authorities and duties are hereby 
allocated and coordinated among the various government agencies as follows: 


CHAPTER 1—DEPARTMENT OF COMMERCE 


Section 202. The Secretary of Commerce. The Secretary of Com- 
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merce, acting through the several bureaus and other officers in his depart- 
ment, is authorized as follows: 


(1) To encourage and develop American aeronautics at home and 
abroad; 

(2) To encourage the establishment of civil airways, landing areas, 
and other air navigation facilities; 

(3) To establish, after approval by the Air Commerce Commission, 
civil airways and, within the limits of available appropriations hereafter made 
by the Congress, (a) to establish, operate, and maintain along such airways 
all necessary air navigation facilities, except landing areas used, or to be 
used, for commercial purposes elsewhere than in national parks or for the 
National Capital; (b) to chart such airways and arrange for the publication 
of maps of such airways, utilizing the facilities and assistance of existing 
agencies of the Government so far as practicable ; and (c) to install and/or 
maintain, in whole or in part, lights and other air navigation facilities at 
and upon any landing area approved for such installation and/or mainte- 
nance by the Air Commerce Commission; 

(4) To make recommendations to the Secretary of Agriculture for 
providing necessary meteorological service; 

(5) To advise with any other agency in the executive branch of the 
Government in conducting and carrying forward such developmental work 
as tends to create improved air navigation facilities, aircraft, aircraft power 
plants, and aircraft and other accessories, and to undertake and supervise 
such developmental work. The Secretary of Commerce is authorized to 
make purchases by negotiation or otherwise of experimental aircraft, air- 
craft equipment, and other aeronautical equipment, which seem in the opinion 
of said Secretary to offer special advantages to civil aeronautics, but all such 
purchases shall be subject to the approval of the National Advisory Com- 
mittee for Aeronautics, and, in each instance, when the Secretary purchases 
by negotiated contract and the amount involved exceeds $20,000 the said 
Secretary shall file as soon thereafter as may be practicable with Congress 
a full report of said transaction as completed. The Secretary of Commerce 
is authorized to transfer funds available for carrying out the purposes of 
this subdivision to any such agency for carrying forward such research and 
developmental work in cooperation with the Department of Commerce; 


_ (6) To study and report upon the possibilities for the development of 

air commerce and the aeronautical industry in the United States, and the 
possibilities for the development of foreign air commerce and the aero- 
nautical industry by citizens of the United States; 

(7) To collect and disseminate information relative to the development 
of interstate and/or foreign air commerce, and also as regards the existing 
state of the art; 

(8) To exchange with foreign governments, through existing govern- 
mental channels, information pertaining to civil air navigation; 

(9) To make such expenditures (including expenditures for books of 
reference, and periodicals) as may be necessary for such administration and 
as may be provided for, from time to time, by the Congress; and 

(10) To perform any and all acts, not inconsistent with this Act, as 
may be necessary in the execution of its function and for the encourage- 
ment and development of civil aeronautics. 


SECTION 203. Assistant Secretary of Commerce. To aid the Secretary 

f Commerce in fostering air commerce and to perform such functions 
ee in the Secretary under this Act as the Secretary may designate, there 
shall be an additional Assistant Secretary of Commerce, who shall be ap- 
pointed by the President, by and with the advice and consent of the Senate, 
_ bg compensation shall be fixed in accordance with the Classification 
Act of 1923. 
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Section 204. Bureau of Air Commerce. The Bureau of Air Com- 
merce shall perform such duties in the administration of the foregoing 
functions as may be assigned to it by the Secretary of Commerce or the 
Assistant Secretary of Commerce. 


Section 205. Transfer of Personnel, Records, and So Forth. As soon 
as may be feasible after the approval of this Act, the President shall by 
Executive order transfer to the Air Commerce Commission such part of 
the Bureau of Air Commerce as now maintained in the Department of 
Commerce, including its personnel, records, and other equipment, as may be 
necessary to effect the allotment of functions provided in this Act. All un- 
expended balances of appropriations which are available for and which 
have been allotted for expenditure upon the portion of the Bureau’s duties 
thus transferred shall thereupon be available for expenditure under the direc- 
tion of the Air Commerce Commission, for the purposes for which such 
appropriations were made. 


Section 206. Bureau of Navigation. (1) Entry of Vessels._-The Sec- 
retary of Commerce is authorized by regulation to provide for the applica- 
tion to civil aircraft of the laws and regulations relating to the entry and 
clearance of vessels to such extent and upon such conditions as he deems 
necessary. 

(2) Marine Navigation and Shipping Laws.—The navigation and ship- 
ping laws of the United States applicable to marine navigation, including 
any definition of “vessel” or “vehicle” found therein and including the rules 
for the prevention of collisions, shall not in other respects than as provided 
in paragraph (1) of this section be construed to apply to seaplanes or other 
aircraft or to the navigation of vessels in relation to seaplanes or other 
aircraft, except so far as otherwise provided by rules and regulations made 
and promulgated by the Commission. 


Section 207. Coast and Geodetic Survey: Maps and Charts. The 
Chief of the Coast and Geodetic Survey, under the direction of the Secre- 


tary of Commerce, shall upon request of the Secretary of Commerce, furnish 
the necessary service and facilities so far as practicable for the charting of 
airways and the publication of maps thereof. 


CHAPTER 2—OTHER AGENCIES 


Section 211. The President of the United States. (1) The President 
may provide, by Executive order, for the setting apart and the protection 
of air space reservations for national defense or other governmental pur- 
poses, and in the District of Columbia for public-safety purposes, but the 
terms of any such proposed order shall be submitted, within a reasonable 
time before signing, for the consideration of the Air Commerce Commission. 

(2) <Any regulations hereafter made by the Governor of the Canal 
Zone and approved by the Secretary of War, and promulgated by the Sec- 
retary of State, pursuant to Executive Order Numbered 4971, dated Septem- 
ber 28, 1928, and Executive Order Numbered 5047, dated February 18, 1929, 
designated the said Governor by authority of the President to prescribe the 
conditions under which permission may be given for the operation of civil 
aircraft in the Canal Zone and between the Canal Zone and foreign coun- 
tries, shall after promulgation by the Secretary of State be transmitted to 
the Air Commerce Commission for record; and the regulations now in 
force shall be communicated to the said Commission for record. 


SEcTION 212. The Department of State. The Secretary of State shall— 

(1) _Upon request of the Air Commerce Commission, furnish to the 
Commission certified copies of all treaties, conventions, or agreements al- 
ready in force and affecting air navigation, to which the United States is a 
party; 

(2) At any time and within a reasonable time before submission to 
the Senate of any proposed treaty, convention, or agreement affecting air 
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navigation, submit the draft terms of the proposed treaty, convention, or 
agreement to the consideration of the Air Commerce Commission; 

(3) Be authorized to grant to any aircraft a part of the armed force 
of any foreign nation a permit to enter and navigate in the United States, 
including the Canal Zone; 

(4) Be consulted, by the Air Commerce Commission, before an approval 
is granted by said Commission for the establishment of any airline engaged 
in foreign air commerce or the carriage of mail to or from foreign coun- 
tries, for the purpose of ascertaining whether such action would be in con- 
formity with the terms of any applicable treaty, convention, or agreement 
to which the United States is a party. 


Section 213. The Department of the Treasury. The Secretary of the 
Treasury is authorized, after consultation with the Commission, as follows: 

(1) To designate places in the United States as ports of entry for civil 
aircraft arriving in the United States from any place outside thereof and 
for goods carried on such aircraft, including the authority to designate cer- 
tain additional places which may be used as ports of entry only by airlines 
holding certificates of convenience and necessity and/or airline operation 
approvals from the Air Commerce Commission ; 

(2) To detail to ports of entry for civil aircraft such officers and 
employees of the customs service as he may deem necessary, and to confer 
or impose upon any officer or employee of the United States stationed at 
any such port of entry (with the consent of the head of the government 
department or other independent establishment under whose jurisdiction the 
officer or employee is serving) any of the powers, privileges, or duties con- 
ferred or imposed upon officers or employees of the customs service; 

(3) To provide by regulation for the application to civil air naviga- 
tion of the laws and regulations relating to the administration of the cus- 
toms and public health laws to such extent and upon such conditions as he 
deems necessary. 


Section 214. The Department of War. (1) In the Philippine Islands 
the operation and navigation of civil aircraft within the jurisdiction of the 
islands shall be governed by Act Numbered 3909, dated November 20, 1931, 
of the legislature of the islands and amendments thereto, and by regulations 
of the Governor General designating prohibited areas: Provided, That the 
Commission shall have authority under chapter 4 of this title to extend to 
the Philippine Islands and to modify for that purpose any or all regulations 
affecting interstate and/or foreign air commerce: And provided further, 
That the provisions of title III of this Act, relating to airlines and airmail 
shall be applicable to the Philippine Islands on and after a date to be pre- 
scribed by Executor order. 

(2) The Secretary of War is authorized as follows: (a) To designate 
routes in the navigable air space as military airways, and (b) to prescribe 
rules and regulations for the use thereof on routes which do not conform 
to civil airways. 

Section 215. The Post Office Department. The Postmaster General 
is authorized and directed to cooperate with the Air Commerce Commission 
for = carriage of mail by aircraft as provided in chapter 2 of title III 
of this Act. 


Section 216. The Department of the Interior. The Secretary of the 
Interior is authorized to designate and/or lease public lands for landing 
areas and to establish and/or to permit the establishment of air navigation 
facilities upon public lands and to do all other acts as heretofore provided 
in an Act approved May 24, 1898. 


Section 217. The Department of Agriculture. (1) The Chief of the 
Weather Bureau, under the direction of the Secretary of Agriculture, shall 
(a) furnish such weather reports, forecasts, warnings, and advices as may 
be required to promote the safety and efficiency of air navigation in the 
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United States and above the high seas, particularly upon civil airways desig- 
nated by the Air Commerce Commission under authority of law as routes 
suitable for air commerce, and (b) for such purposes shall observe, measure, 
and investigate atmospheric phenomena, and establish meteorological offices 
and stations. 

(2) The Secretary of Agriculture in his discretion is authorized to 
detail annually not to exceed ten members of the Weather Bureau personnel 
for training, at civilian institutions and at Government expense, in advanced 
methods of meteorological science: Provided, That no such member shall 
lose his individual status or seniority rating in said Bureau during the period 
of said training merely by reason of absence due to such training. 


Section 218. The Department of Labor. The Secretary of Labor is 
authorized, after consultation with the Commission, as follows: 

(1) To designate any of the ports of entry for civil aircraft as ports 
of entry for aliens arriving by aircraft, including the authority to designate 
certain additional ports of entry as ports of entry for aliens arriving by 
aircraft operated by airlines holding certificates of convenience and neces- 
sity and/or airline operation approvals from the Air Commerce Commission, 
and by such airlines only; 

(2) To detail to such ports of entry such officers and employees of the 
immigration service as he may deem necessary, and to confer or impose upon 
any employee of the United States stationed at such port of entry (with the 
consent of the head of the Government department or other independent 
establishment under whose jurisdiction the officer or employee is serving) 
any of the powers, privileges, or duties conferred or imposd upon officers 
or employees of the immigration service; and 

(3) To provide, by regulation, for the application to civil air naviga- 
tion of the laws and regulations relating to the administration of the im- 
migration laws to such extent and upon such conditions as he deems necessary. 


Section 219. Sundry Federal Agencies. (1) Air navigation facilities 
owned or operated by the United States may be made available for public 
use whenever and to such an extent as the head of the department or other 
independent establishment having jurisdiction thereof deems advisable and 
may by regulation prescribe; 

(2) The head of any Government department or other independent 
establishment having jurisdiction over any landing area owned and operated 
by the United States may provide for the sale to any aircraft of fuel, oil, 
equipment, and supplies, and the furnishing to it of mechanical service, 
temporary shelter, and other assistance, under such regulations as the head 
of the department or establishment may prescribe; 

(3) All such articles shall be sold and such assistance furnished at 
the fair market value prevailing locally as ascertained by the head of such 
department or establishment; 

(4) All amounts received under this subdivision shall be covered into 
the Treasury; but that part of such amounts which, in the judgment of 
the head of the department or establishment, is equivalent to the cost of 
the fuel, oil, equipment, supplies, services, shelter, or other assistance so sold 
or furnished shall be credited to the appropriation from which such cost 
was paid, and the balance, if any, shall be credited to miscellaneous receipts. 


Section 220. The States. No State shall set aside airspace reserva- 
tions in conflict with either airspace reservations established by the Presi- 
dent, under this title, or with any civil airway designated under the pro- 
visions of this Act. 


CuapTer 3—At1r CoMMERCE CoMMISSION ; ORGANIZATION 


Section 231. Creation of Commission. There is hereby created an 
Air Commerce Commission (herein referred to as the “Commission”) com- 





FEDERAL REGULATION 227 


posed of five commissioners to be appointed by the President, by and with 
the advice and consent of the Senate, and one of the commissioners the 
President shall designate, from time to time, as chairman. 


SEcTION 232. Qualifications of Commissioners, (1) Each member of 
the Commission shall be a citizen of the United States. 

(2) No member of the Commission or person in its employ shall be 
financially interested (a) in any airline; (b) or in the manufacturing or sale 
of aircraft or aircraft accessory or air navigation facility; (c) or in any 
company furnishing services or materials to any airline; (d) or in any 
company engaged in the manufacture or sale of aircraft or aircraft acces- 
sory or air navigation facility; (e) or in any company owning stocks, bonds, 
or other securities of any such company; (£) or be in the employ of or hold 
any Official relation to any person subject to any of the provisions of this 
Act; (g) or own stocks, bonds, or other securities of any corporation sub- 
ject to any of the provisions of this Act. 

(3) No member of the Commission shall engage in any other busi- 
ness, vocation, or employment. 

(4) Not more than three Commissioners shall be members of the same 
political party. 


Section 233. Term of Office. (1) The Commissioners first appointed 
under this Act shall continue in office for the terms of two, four, six, 
eight, and ten years, respectively, from the date of the taking effect of this 
Act, the term of each to be designated by the President, but their successors 
shall be appointed for terms of ten years; except that any person chosen 
to fill a vacancy shall be appointed only for the unexpired term of the 
Commissioner whom he succeeds. 

(2) No vacancy in the Commission shall impair the right of the re- 
maining Commissioners to exercise all the powers of the Commission. 


Section 234. Salary. Each Commissioner shall receive an annual sal- 
ary of $ , payable in monthly installments. 


Section 235. Office. The principal office of the Commission shall be 
in the District of Columbia, where its general sessions shall be held; but 
whenever the convenience of the public or of the parties may be promoted 
or delay or expense prevented thereby, the Commission may hold special 
sessions in any part of the United States. 


SEcTION 236. Employees: Civil Service. (1) Without regard to the 
civil-service laws or the Classification Act of 1923, as amended, (a) the 
Commission may appoint and prescribe the duties and fix the salaries of a 
secretary, a director and not more than three assistants for each division, 
a chief engineer and not more than three assistants, a general counsel and 
not more than three assistants, temporary counsel designated by the Com- 
mission for the performance of special services, and a chief accountant and 
not more than three assistants, and (b) each Commissioner may appoint 
and prescribe the duties of a secretary at an annual salary not to exceed 


(2) The general counsel shall receive an annual salary of not to ex- 
ceed $ ; the chief engineer and the chief accountant shall each re- 
ceive an annual salary of not to exceed $ ; the secretary shall receive 
an annual salary of not to exceed $ ; the director of each division 
shall receive an annual salary of not to exceed $ ; and no assistant 
shall receive an annual salary in excess of $ ‘ 

(3) The Commission shall have the authority, subject to the provisions 
of the civil-service laws and the Classification Act of 1923, as amended, to 
appoint such other officers, engineers, inspectors, attorneys, examiners, and 
other employees as are necessary in the execution of its functions. 


SecTION 237. Expenditures. (1) The Commission may make such ex- 
penditures (including expenditures for rent and personal services at the seat 
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of government and elsewhere, for office supplies, law books, periodicals, and 
books of reference, and for printing and binding) as may be necessary for 
the execution of the functions vested in the Commission and as may be 
appropriated for, from time to time, by Congress. 

(2) All expenditures of the Commission, including all necessary ex- 
penses for transportation incurred by the Commissioners or by their em- 
ployees, under their orders, in making any investigation or upon any official 
business in any other places than in the city of Washington, shall be allowed 
and paid on the presentation of itemized vouchers therefor, approved by the 
chairman of the Commission or by such other member or officer thereof as 
may be designated by the Commission for that purpose. 


Section 238. Conduct of Business. (1) Three members of the Com- 
mission shall constitute a quorum thereof. 

(2) The Commission shall have an official seal which shall be judicially 
noticed. 

(3) The Commission may conduct its proceedings in such manner 
as will best conduce to the proper dispatch of business and to the ends of 
justice, subject to the provisions as to procedure in title VI of this Act. 

_ (4) No commissioner shall participate in any hearing or proceeding in 
which he has a pecuniary interest. 

(5) Every vote and other official act of the Commission shall be entered 
of record. 

_ (6) The Commission’s hearings shall be public unless otherwise deter- 
mined by it in the public interest. 

(7) All reports of investigations made by the Commission shall be 
entered of record, and a copy thereof shall, in the discretion of the Com- 
mission, be furnished to the party who may have complained, and to any 
airline or person who may have been complained of. 

(8) The Commission is authorized, in its discretion, to withhold pub- 
lication of information deemed by it to be confidential. 


Section 239. Annual Report. The Commission shall make an an- 
nual report to the Congress, copies of which shall be distributed as are 
other reports transmitted to Congress. Such report shall contain such in- 
formation and data collected by the Commission as may be considered of 
value in the determination of questions connected with the development and 
control of interstate and foreign air commerce, and civil aeronautics, to- 
gether with such recommendations as to additional legislation relating thereto 
as the Commission may deem necessary. 


Section 240. Publication. (1) The Commission shall provide for the 
publication of its reports and decisions in such form and manner as may be 
best adapted for public information and use; publications purporting to be 
published by authority of the Commission shall be competent evidence of the 
reports and decisions of the Commission therein contained in all courts of 
the United States and of the several States without further proof or au- 
thentication thereof. 

(2) The Commission is authorized to publish, from time to time, a 
bulletin or bulletins setting forth such matters as it deems desirable relating 
to the functions vested in the Commission by this Act, including rules and 
regulations, and all other data pertaining to the supervision and control of 
civil air navigation. 


Section 241. Additional Authorization. The Commission may pert- 
form any and all acts, make such rules and regulations, and issue such 
orders, not inconsistent with this Act, as may be necessary in the execution 
of its functions. 

Section 242. Delegation of Duties. (1) The Commission is hereby 


authorized by its order to delegate or refer any portion of its duties, work, 
business, or functions arising under this or any other Act of Congress or 
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referred to it by Congress, or either branch thereof, to an individual com- 
missioner, or to a board composed of an employee or employees of the 
Commission to be designated by such order, for action thereon, and by its 
order at any time to amend, modify, supplement, or rescind any such assign- 
ment or reference. 


(2) All such orders shall take effect forthwith and remain in effect 
until otherwise ordered by the Commission. 


(3) In case of the absence or inability to act for any other reason of 
any such individual commissioner or employee designated to serve upon 
any such board, the chairman of the Commission may designate another 
commissioner or employee, as the case may be, to serve temporarily until 
the Commission shall otherwise order. 


(4) In conformity with and subject to the order or orders of the 
Commission in the premises, any such individual commissioner, or board 
acting by a majority thereof, shall have authority to hear and determine, 
order, certify, report, or otherwise act as to any of said duties, work, busi- 
ness, or functions so assigned to him or it for action by the Commission, 
and in respect thereof, shall have all the jurisdiction and authority now 
or then conferred by law upon the Commission and be subject to the same 
duties and obligations. 


(5) Any order, decision, or report made or other action taken by any 
such individual commissioner or board in respect of any matters so assigned 
or referred shall have the same force and effect, and may be made, evi- 
denced, and enforced in the same manner as if made or taken by the 
Commission. 

(6) The secretary and seal of the Commission shall be the secretary 
and seal of such individual commissioner or board. 


Section 243. Compensation Reductions. Rates of compensation of 
persons appointed under the provisions of this title shall be subject to the 


reduction applicable to officers and employees of the Federal Government 
generally. 


CHAPTER 4—AIR COMMERCE COMMISSION: AUTHORITIES AND DUTIES 


Section 251. General Authorities and Duties. In addition to the 
authorities provided for in chapter 3 of this title, the Commission shall 
have supervision and control over all aeronautical activities and facilities 
within the United States so far as said activities and facilities are a part 
of, or connected with, interstate and/or foreign air commerce. Accordingly, 
the Commission: is further authorized as follows: 

(1) To supervise and regulate all airlines engaged in interstate and/or 
foreign air commerce and to award and allocate any and all moneys appro- 
priated by the Congress for airlines, as provided for in chapter 1 of title III 
ol ay Act and in rules and regulations duly made by the Commission there- 
under; 

(2) To approve any and all applicaticns made by any airline, other 
aeronautical enterprise, or other person engaged in aeronautics for, or in 
connection with, any loan from the United States Government, or any agency 
thereof, to such airline, enterprise, or person; 

(3) To supervise and regulate the carriage of United States mail by 
aircraft to the extent provided for in chapter 2 of title III of this Act and 
in rules and regulations duly made by the Commission thereunder ; 

(4) To register, inspect, classify, rate and/or license civil aircraft and 
aircraft equipment, as provided for in title IV of this Act and in rules and 
regulations duly made by the Commission thereunder, but it shall not be 
mandatory upon the Commission to inspect, classify, rate and/or license any 
or all aircraft equipment; 

(5) To register, inspect, classify, rate, and license airmen, as provided 





230 JOURNAL OF AIR LAW 


for in title V of this Act and in rules and regulations duly made by the 
Commission thereunder ; 

(6) To inspect, classify, and rate any and all air navigation facilities 
as may be required in the public interest and interest of those engaged in 
aeronautics; but it shall not be mandatory upon the Commission so to do; 

(7) To approve the establishment by the Secretary of Commerce of 
civil airways as may be required in the public interest, but the Commission 
shall grant no exclusive right for the use of any civil airway, landing area, 
or other air navigation facility subject to its jurisdiction; 

(8) To require by regulation that persons owning or operating any 
bridge, causeway, transportation or transmission line, or any other structure 
over navigable waters of the United States, shall maintain at their own ex- 
pense such lights and other signals thereon as may be required in the public 
interest and the interest of those engaged in aeronautics; 

(9) To approve any and all applications, made by municipally owned 
and other landing areas, to be qualified for the installation and/or mainte- 
nance at governmental expense, in whole or in part, of lights and other air 
navigation facilities; 

(10) To approve any and all arrangements which may be entered into 
between the United States Government and any commercial operator for the 
lease or charter of any United States Government-owned airship or airship 
base; 

(11) To approve any and all applications for the purchase of United 
States governmentally produced helium, and for the export of helium how- 
ever produced; 

(12) To conduct investigations and hold hearings and rehearings upon 
any and all subjects pertaining to aeronautics, including the investigation of 
aircraft accidents, as provided for in title VI of this Act and in rules and 
regulations duly made by the Commission thereunder ; 

(13) To prescribe reasonable air traffic rules and other regulations as 
the Commission shall deem necessary in the public interest and in the interest 
of those engaged in aeronautics, including rules for the navigation, protec- 
tion, and identification of aircraft, rules as to safe altitudes of flight, and 
rules for the prevention of collisions; 

; (14) To prescribe all other reasonable rules and regulations as the Com- 
mission shall deem necessary in the public interest and in the interest of 
those engaged in aeronautics, pertaining to any authority given to the Com- 
mission by the provisions of this Act relative to interstate and/or foreign 
air commerce; 

(15) To issue orders or make rulings in connection with any of its 
authorities or duties as provided for in this Act; 

(16). To suspend, alter, or modify any of its orders or rulings upon 
such notice and in such manner as it shall deem proper; 

(17) To exchange with foreign governments, through existing govern- 
mental channels, information pertaining to the supervision and control of 
civil air navigation; 

_(18) To furnish copies of all Commission rules and regulations and 
their amendments, and all bulletins issued by the Commission, to the duly 
constituted State aeronautical regulatory body or other equivalent agency, 
in every State, Territory, or insular possession, and the District of Columbia; 

(19) To consult with any duly constituted State aeronautical regulatory 
body, or other equivalent agency, in every State, Territory, or insular pos- 
session, and the District of Columbia, with a view to receiving from them 
information as to their official action, and for the purpose of encouraging 
uniformity so far as possible in State legislation, regulation, and practices of 
supervision and control, pertaining to air navigation; 

(20) To hear and determine all appeals from rulings or orders made 
under regulations authorized by this Act; 
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(21) To enforce the provisions of this Act, the rules and regulations 
duly made thereunder, and the orders made pursuant thereto; 

(22) To foster the orderly development of collective bargaining pro- 
cesses by establishing, or assisting in the establishment of, ways and means 
of providing for the adjustment of aeronautical industry labor disputes or 
differences involving wages, hours, or conditions of employment, which have 
failed of settlement by other means, and providing for equal representation 
of employers and employees on any arbitration, conciliation, mediation, or 
other adjustment body; 

(23) To act as arbitrator in any dispute or controversy referred to it 
by interested parties, including any governmental agency, and arising out of 
any agreement for the cross-licensing of patent rights applicable to aircraft 
or aeronautical equipment; 

(24) To perform any and all acts, not inconsistent with this Act, as may 
be necessary to the execution of its function in the supervision and control 
of civil air navigation. 

Section 252. Effective Date of Regulations and Orders. All rules, 
regulations, and orders of the Commission, in the exercise of any of the 
authorities provided for in this Act, shall be effective from and after the 
date of their adoption by the Commission, except as otherwise specifically 
provided in such rule, regulation, or order so adopted. 


TITLE ITI—AIR TRANSPORT 


CHAPTER 1—AIRLINES 


Section 301. (1) Preservation of Competition. The Commission is 
authorized and charged to preserve and encourage competition so far as 
required in the public interest between airlines engaged in interstate and/or 
foreign air commerce. 

(2) Certificates of Public Convenience and Necessity Required. It 
shall be unlawful from and after one hundred and twenty days after the 
approval of this Act, to operate, or cause or authorize to be operated, any 
airline, or any extension thereof, within the United States in interstate air 
commerce, unless and until there shall first have been obtained from the Air 
Commerce Commission a certificate that the present or future public con- 
venience and necessity require or will require the operation of such an airline 
or extension: Provided, That the Commission may, upon appropriate re- 
quest being made, authorize temporary or emergency operation or service, or 
the supplementing of existing facilities, without regard to the provisions of 
this section: Provided further, That all airlines which were actually engaged 
in good faith within the United States in interstate air commerce on Decem- 
ber 1, 1934, shall, upon a proper showing of such fact, be presumably entitled 
to certificates of convenience and necessity for future operation over the 
routes then operated. 

(3) Authority to Issue Certificates. The Commission is authorized 
to issue such certificate of convenience and necessity as prayed for, or to 
refuse it, or to issue it for a portion or portions of an airline or extensions 
thereof, described in the application, or for the partial exercise only of such 
right or privilege, and may attach to the certificate such reasonable terms and 
conditions as in its judgment the public convenience and necessity may require. 

(4) Authority to Modify, Suspend, or Revoke. The Commission is 
authorized, upon its own motion or upon application by any person affected, 
at any time for good cause and upon at least fifteen days’ notice to the 
grantee of any certificate and an opportunity to be heard, to alter, modify, 
amend, suspend, or revoke any certificate issued under the provisions of this 
section: Provided, That any certificate may be suspended, for reasons of 
safety only, without regard to any requirement as to notice or hearing: 
Provided further, That in case the Commission requires an airline to perform 
an improved or different type of service, the certificate issued to said airline 
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shall not be suspended or revoked for failure to comply with the Commis- 
sion’s order until after the elapse of a reasonable time, from the making of 
such order. Upon such revocation, the right of any person to operate there- 
under shall immediately terminate. 

(5) Procedure for Certificate Application. The Commission is au- 
thorized to make rules and regulations governing the procedure to be fol- 
lowed in the filing of applications for certificates of convenience and necessity 
(including extension and abandonment of airline service) and in the conduct 
of hearings, and the Commission may require such published notice as it shall 
determine. 

(6) Notice of Application. Upon the filing of an application under 
this chapter the Commission shall thereupon serve upon each airline then 
holding a certificate of public convenience and necessity due notice of the 
filing of the application, and within fifteen days from the date of service of 
such notice upon carriers then holding certificates, any such airline, or any 
party having an interest in the issuance of the certificate applied for, may file 
with the Commission, under rules and regulations to be prescribed by the 
Commission, a protest or memorandum of opposition to the issuance of the 
certificate for which application has been made, and within twenty days from 
the date of receipt of such protest by the Commission the Commission shall 
set a date for public hearing upon the application and the protest filed with 
respect thereto. The rules governing the conduct of such hearings and/or 
rehearings shall be determined by the Commission. 

(7) Operation After Issuance of Certificate. After the issuance of 
such certificate of convenience and necessity, and not before, the airline 
operator may, without securing approval other than such certificate, comply 
with the terms and conditions contained in or attached to the issuance of 
such certificate and proceed with the operation, acquisition, or extension 
covered thereby. 

(8) Adherence to Routes. It shall be unlawful for any person to 
operate, or cause or authorize to be operated, any airline engaged in 
interstate air commerce on any route other than the route or routes 
provided for in the certificate issued by the Commission, except in case 
of emergency. However, any airline holding a certificate issued under this 
Act, may operate chartered aircraft or may occasionally depart from its 
regular route for the purpose of providing special service to.a point beyond, 
within, or out of such route, and in accordance with such regulations as the 
Commission may prescribe in the interests of the public convenience and 
necessity. 

(9) Service Requirements. The Commission may, after full oppor- 
tunity for hearing, in a proceeding upon complaint or upon its own initiation 
without complaint, authorize or require by order any airline, party to such 
proceeding, to provide itself with adequate facilities for performing its ser- 
vice as an airline engaged in interstate air commerce and to extend its air- 
line; but no such authorization or order shal) be made unless the Commission 
finds, as to such extension, that it is reasonably required in the interest of 
public convenience and necessity, or as to such extension or facilities that 
the expense involved therein will not impair unduly the ability of the airline 
to perform its duty to the public. 

(10) Term of Certificate. The period of time for which a certificate 
of convenience and necessity may be issued shall be indeterminate. 

(11) Certificate Not to Grant Monopoly. No certificate of conve- 
nience and necessity shall be construed as granting a monopoly, or an ex- 
clusive privilege, immunity, or franchise. 

(12) Transfer of Certificate. Any certificate of convenience and 
necessity held, owned, or obtained by any person may be sold, assigned, 
leased, transferred, or inherited as other property only upon the approval 
of the Commission. 

(13) Disapproval of Transfer. If the Commission refuses to ap- 
prove of the transfer of any certificate, the Commission shall state its 
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reasons therefor in writing and the same shall be kept of record, from which 
order or ruling appeal may be taken, as provided hereinafter in title VI. 

(14) Expenses of Obtaining Certificate. The applicant for a cer- 
tificate of convenience and necessity shall, before his application shall be 
granted, pay such reasonable costs and expenses of the hearing and neces- 
sary preliminary investigation in connection therewith as the Commission 
shall determine. 

(15) Injunction Against Unlawful Operation. The unlawful opera- 
tion, extension, or abandonment of an airline engaged in interstate air com- 
merce may be enjoined by any court of competent jurisdiction at the suit of 
the United States, the Commission, or any party in interest. 

(16) Nonuser of Certificate. Authority conferred by a certificate of 
convenience and necessity issued by the Commission shall be null and void 
if not exercised within a period of one year from the grant thereof, or from 
the date of abandonment of airline operation. 

(17) Penalty for Violation. Any airline which refuses or neglects 
to comply with any order of the Commission made in pursuance of para- 
graph (10) of this section shall forfeit to the United States not to exceed 
$100 for each day during which such refusal or neglect continues. 

(18) Foreign Airline Operation Approval. Any person engaged or 
desiring to engage in foreign air commerce shall make application to the 
Commission for the approval of its airline operation and, upon a showing 
made of its existing or proposed trade route or routes and of all facts and 
conditions affecting the feasibility and desirability of such airline operation, 
the Commission may approve any such application, together with any changes 
and/or extensions that may be from time to time submitted, and the pro- 
visions of any of the foregoing paragraphs of this section, or parts thereof, 
shall be applicable to such foreign airline-operation approvals to the extent 
that the Commission shall determine. The Commission may attach to any 
approval such reasonable terms and conditions as in its judgment the public 
interest may require including a stipulation for the establishment and main- 
tenance, for such stated periods as the Commission in its discretion shall 
determine, of maximum and minimum conditions of airline service. 


Section 302. (1) Certificates of Airline Capacity Required. It shall 
be unlawful, after the approval of this Act, to operate, or cause or authorize 
to be operated, any American airline within and/or to or from the United 
States in interstate and/or foreign air commerce unless possessed of a cur- 
rently effective airline certificate of capacity. 

(2) Authority to Issue Certificates. The Commission is authorized 
to provide for the examination and rating of all American airlines engaged 
in interstate and/or foreign air commerce, is authorized to establish minimum 
safety standards for the operation thereof, and is further authorized to 
provide for the issuance and expiration and for the suspension and revoca- 
tion of certificates of airline capacity based upon factors and considerations 
of public safety and the safety of those engaged in aeronautics. 

(3) Certificate of Capacity as Prerequisite. No certificate of con- 
venience and necessity and no foreign airline operation approval shall be 
issued by the Commission for the operation of, or extension of, any 
American airline within and/or to or from the United States in interstate 
and/or foreign air commerce unless and until there shall first have been 
obtained from the Commission a certificate of airline capacity based upon 
factors and considerations of public safety of those engaged in aeronautics. 
Furthermore, any certificate or approval will be automatically suspended 
upon failure of the airline operator to maintain, and be possessed of, a cur- 
rently effective certificate of airline capacity. 

(4) Procedure for Certificate Application. The Commission is au- 
thorized to make rules and regulations governing the procedure to be fol- 
lowed in the filing of applications for certificates of airline capacity and in 
the conduct of hearings, and the Commission may require such published 
notice as it shall determine. 
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(5) Expenses of Obtaining Certificate. The applicant for a certifi- 
cate of airline capacity shall pay such reasonable costs and expenses of the 
hearing and necessary preliminary investigation in connection therewith as 
the Commission shall determine before his application shall be granted. 


Section 303. (1) Regulation of Rates and Services. The Commis- 
sion is authorized to supervise, regulate, and control all rates, charges, classi- 
fications, regulations, practices, and services of any airline engaged in inter- 
state and/or foreign air commerce, and for such purposes is authorized to 
make all reasonable rules and regulations for the accomplishment thereof. 


(2) Rates and Practices to Be Reasonable. All rates, charges, prac- 
tices, classifications, and regulations for and in connection with the service 
rendered by any airline subject to this Act shall be just and reasonable, and 
any such rate, charge, practice, classification, or regulation that is unjust or 
unreasonable is hereby declared to be unlawful: Provided, That nothing in 
this Act or in any other provision of law shall be construed to prevent an 
airline subject to the Act from entering into or operating under any contract 
with any common carrier not subject to this Act if the Commission approves 
such contract as not being contrary to the public interest. 


(3) Discrimination Unlawful. It shall be unlawful for any airline 
subject to this Act to make any unjust or unreasonable discrimination in 
rates, charges, practices, classifications, regulations, or services for or in 
connection with any airline service, directly or indirectly, by means of any 
device, or to make or to give any undue or unreasonable preference or 
advantage to any particular person, class of persons, or locality, or to subject 
any particular person, class of persons, or locality to any undue or unrea- 
sonable prejudice or disadvantage. 

(4) Filing of Schedules. Every airline subject to this Act shall, 
within such reasonable time as the Commission shall designate, file with the 
Commission and print and keep open for public inspection schedules showing 
all its rates and/or charges for interstate and/or foreign airline service 
between the different points on its own system, and between points on its 
own system and points on the system of any other airline subject to this Act 
when a through route has been established, whether such rates and/or charges 
are joint or separate, and showing the classifications, practices, and regula- 
tions affecting such rates and/or charges. 

(5) Rejection of Schedules. The Commission may reject and refuse 
to file any schedule entered for filing which does not provide and give lawful 
notice of its effective date and/or for any other good reason. Any schedule 
so rejected by the Commission shall be void and its use shall be unlawful. 

(6) Form and Posting of Schedules. Airline schedules subject to 
this Act shall contain such other information, and be printed in such form, 
and be posted and kept open for public inspection in such places as the 
Commission may by regulation require, and each such schedule shall give 
notice of its effective date. 

(7) Furnishing of Schedules to Connecting Airlines. Airlines sub- 
ject to this Act shall furnish such schedules to each of its connecting air- 
lines, and such connecting airlines shall keep such schedules open for inspec- 
tion in such public places as the Commission may require. 

(8) Change in Rates and Schedules. No change shall be made in 
the rates, charges, classifications, regulations, or practices which have been so 
filed and published except after fifteen days’ notice to the Commission and 
to the public, which shall be published in such form and contain such in- 
formation as the Commission may by regulation prescribe; but the Commis- 
sion may, in its discretion and for good cause shown, modify the require- 
ments made by or under authority of this section in particular instances or 
by a general order applicable to special circumstances or conditions. 

(9) Rebating and Other Practices Prohibited. No airline, subject to 
this Act, unless otherwise provided by or under authority of this Act, shall 
engage or participate in any airline service in interstate and/or foreign air 
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commerce unless its schedules have been filed and published in accordance 
with the provisions of this Act and with the regulations made thereunder ; 
and no airline subject to this Act shall (a) charge, demand, collect, or receive 
a greater or less or different compensation for such airline service, or for 
any service in connection therewith, between the points named in any such 
schedule than the rates and/or charges specified in the schedule then in 
effect, or (b) refund or remit by any means or device any portion of the 
rates and/or charges so specified, or (c) extend to any person any privileges 
or facilities in such airline service, or employ or enforce any classifications, 
regulations, or practices affecting such rates or charges, except as specified in 
such schedule. 

(10) Suspension of Rates and Practices. Whenever there is filed 
with the Commission any new rate, charge, classification, regulation, or prac- 
tice, the Commission may either upon complaint or upon its own initiative 
without complaint, upon reasonable notice, enter upon a hearing concerning 
the lawfulness thereof; and pending such hearing and decision thereon the 
Commission, upon delivering to the airline or airlines affected thereby, a 
statement in writing of its reasons for such suspension, may suspend the 
operation of such rate, charge, classification, regulation, or practice, but not 
for a longer period than sixty days beyond 1 the time when it would otherwise 
go into effect; and after full hearing the Commission may make such order 
with reference thereto as would be proper in a proceeding initiated after it 
had become effective. If the proceeding has not been concluded and an 
order made within the period of the suspension, the proposed change of rate, 
charge, classification, regulation, or practice shall go into effect at the end of 
such period; but in case of a proposed increased rate or charge, the Com- 
mission may by order require the interested airline or airlines to keep accurate 
account of all amounts received by reason of such increase, specifying by 
whom and in whose behalf such amounts are paid, and upon completion of 
the hearing and decision may by further order require the interested airline 
or airlines to refund, with interest, to the persons in whose behalf such 
amounts were paid, such portion of such increased rates or charges as by its 
decision shall be found not justified. At any hearing so involving a rate or 
charge increased, or sought to be increased, after organization of the Com- 
mission, the burden of proof to show that the increased rate or charge, or 
proposed rate or charge is just and reasonable shall be upon the airline. 


(11) Prescribing of Rates and Practices. Whenever, after full op- 
portunity for hearing, upon a complaint or under an order for investigation 
and hearing made by the Commission on its own initiative, the Commission 
shall be of opinion that any rate, charge, classification, regulation, or practice 
of any airline subject to this Act is or will be in violation of any of the pro- 
visions of this Act, the Commission is authorized to determine and prescribe 
what will be the just and reasonable rate or charge, or the maximum or 
minimum, or maximum and minimum rate or charge or rates or charges to 
be thereafter observed, and what classification, regulation, or practice is or 
will be just, fair, and reasonable, to be thereafter followed, and to make an 
order that the airline shall cease and desist from such violation to the extent 
that the Commission finds that the same does or will exist, and shall not 
thereafter publish, demand, or collect any rate or charge other than the rate 
or charge so prescribed, as the case may be, and shall adopt the classification 
and shall conform to and observe the regulation or practice so prescribed. 


(12) Service Requirements and Regulation. Every airline subject to 
this Act shall furnish appropriate airline service upon reasonable request 
therefor; and, in accordance with the orders of the Commission, in cases 
where the Commission, after opportunity for hearing, finds such action 
necessary or desirable in the public interest, to establish service connections 
with other airlines, to establish through routes and rates and/or charges 
applicable thereto and the divisions of such rates and/or charges, and to 
establish and provide facilities and regulations for operating such through 
routes. The Commission is authorized to supervise, regulate, and control 
all services of any airline subject to this Act and for such purpose is author- 
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ized to make al] reasonable rules and regulations for the accomplishment 
thereof. 

(13) Filing of Contracts and Agreements. Every airline subject to 
this Act shall file with the Commission copies of all contracts, agreements, 
or arrangements with other airlines, including airlines not subject to the 
provisions of this Act, in relation to any traffic affected by the provisions of 
this Act to which it may be a party. The Commission shall also have authority 
to require the filing of any other contracts of any airline, and shall have 
authority to exempt any airline from submitting copies of such other con- 
tracts as the Commission may determine. 

(14) Approval of Foreign Trade and Traffic Agreements. The Com- 
mission is authorized to approve any and all trade and/or traffic agreements 
between American airlines engaged in foreign air commerce and their com- 
petitors, and no such agreement shall be lawful until so approved by the 
Commission. Every agreement made and approved under this section shall 
be excepted from the provisions of the Act approved July second, eighteen 
hundred and ninety, entitled “An Act to protect trade and commerce against 
unlawful restraints and monopolies,” and amendments thereto, and the pro- 
visions of sections seventy-three to seventy-seven, both inclusive, of the Act 
approved August twenty-seventh, eighteen hundred and ninety-four, entitled 
“An Act to reduce taxation, to provide revenue for the Government, and 
for other purposes,’ and amendments and Acts supplementary thereto. 


(15) Passes. The Commission is avthorized to prohibit or to limit, 
by appropriate regulation, the granting of passes to any person or persons, 
but the Commission shall not prohibit or limit the granting of passes by any 
American airline subject to this Act (a) to employees (including fur- 
loughed, pensioned, and superannuated employees and their families, the 
officers, agents, medical assistants, and attorneys of said airline), (b) to 
witnesses attending any legal investigation in which said airline is involved, 
(c) to persons injured in accidents and physicians and nurses attending such 
persons, and (d) to other persons with the object of providing relief in 
cases of general epidemic, pestilence, or other calamitous visitation. 


(16) War-Time Service. That in time of war or threatened war 
preference and precedence shall, upon demand of the President of the United 
States, be given over all other traffic for the transportation of troops and 
materials of war, and airlines shall adopt every means within their control 
to facilitate and expedite the military traffic. And in time of peace ship- 
ments consigned to agents of the United States for its use shall be delivered 
by the airlines as promptly as possible and without regard to any embargo 
that may have been declared, and no such embargo shall apply to shipments 
so consigned. 

(17) Penalties for Violations. (a) Any airline operator who know- 
ingly violates the provisions of paragraph (3) of this section shall forfeit 
to the United States not to exceed the sum of $500 for each such offense 
and $25 for each and every day of the continuance of such offense. 

(b) In case of failure or refusal on the part of any airline to comply 
with the provisions of paragraphs (4), (6), (7), (8), or (9) of this section 
or of any regulation or order made by the Commission thereunder, such 
airline shall forfeit to the United States not to exceed the sum of $500 for 
each such offense, and $25 for each and every day of the continuance of 
such offense. 

(c) Any airline, any officer, representative, or agent of an airline, or any 
receiver, trustee, lessee, or agent of either of them, who willfully neglects to 
obey any order made under the provisions of paragraph (11) of this section 
shall forfeit to the United States not to exceed the sum of $1,000 for each 
offense. Every distinct violation shall be a separate offense, and in case 0 
continuing violation each day shall be deemed a separate offense. 

(d) Any airline violating the provisions of paragraph (15) shall be 
deemed guilty of a misdemeanor and for each offense on conviction shall 
forfeit to the United States a penalty of not to exceed $500. 
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(e) On and after the approval of this Act any person or persons who 
shall knowingly and willfully, by physical force or intimidation by threats 
of physical force obstruct or retard, or aid in obstructing or retarding, the 
orderly conduct or movement of interstate and/or foreign air commerce, 
or the orderly movement of any aircraft or any civil airway, shall be deemed 
guilty of a misdemeanor, and for every such offense shall be punishable 
by a fine of not exceeding $500 or by imprisonment for not exceeding six 
months, or by both such fine and imprisonment. 


Section 304. (1) Valuation of Airlines. The Commission is author- 
ized to make from time to time, as may be necessary for the proper admin- 
istration of this Act, and after opportunity for hearing, a valuation of all or 
of any part of the property owned or used by any airline subject to this 
Act, as of such date as the Commission may fix. 

(2) Filing of Inventory. The Commission may at any time require 
any such airline to file with the Commission an inventory of all or of any 
part of the property owned or used by said airline, which inventory shall 
show the units of said property classified in such detail, and in such manner 
as the Commission shall direct, and shall show the estimated cost of re- 
production new of said units, and their reproduction cost new less deprecia- 
tion, as of such date as the Commission may direct; and such airline shall 
file such inventory within such reasonable time as the Commission by order 
shall require. 


(3) Filing of Cost Statements. The Commission may at any time 
require any such airline to file with the Commission a statement showing 
the original cost at the time of dedication to the public use of all or of any 
part of the property owned or used by said airline. For the showing of such 
original cost said property shall be classified, and the original cost shall be 
defined, in such manner as the Commission may prescribe; and if any part 
of such cost cannot be determined from accounting or other records, the 
portion of the property for which such cost cannot be determined shall be 
reported to the Commission; and if the Commission shall so direct, the 
original cost thereof shall be estimated in such manner as the Commission 
may prescribe. If the airline owning the property at the time such original 
cost is reported shall have paid more or less than the original cost to ac- 
quire same, the amount of such cost of acquisition, and any facts which 
the Commission may require in connection therewith shall be reported with 
such original cost. The report made by an airline under this paragraph 
shall show the source or sources from which the original cost reported was 
obtained, and such other information as to the manner in which the report 
was prepared, as the Commission shall require. 


(4) Treatment of Easements, Licenses, or Franchises. Nothing shall 
be included in the original cost reported for the property of any airline 
under paragraph (3) of this section on account of any easement, license, or 
franchise granted by the United States or by any State or political sub- 
division thereof, beyond the reasonable necessary expense lawfully incurred 
in obtaining such easement, license, or franchise. from the public authority 
aforesaid, which expense shall be reported separately from all other costs in 
such detail as the Commission may require; and nothing shall be included 
in any valuation of the property of any airline made by the Commission on 
account of any such easement, license, or franchise, beyond such reasonable 
necessary expense lawfully incurred as aforesaid. 


_ (5) Commission to Keep Informed of Valuation Changes. The Com- 
mission shall keep itself informed of all new construction, extensions, im- 
provements, retirements, or other changes in the condition, quantity, use and 
classification of the property of airlines, and the cost of all additions and 
betterments thereto and of all changes in the investment therein, and may 
keep itself informed of current changes in costs and values of airline 
properties. 


_ (6) Duty of Airline to Furnish Information. For the purpose of en- 
abling the Commission to make a valuation of any of the property of any 
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such airline, or to find the original cost of such property, or to find any 
other facts concerning the same which are required for use by the Com- 
mission, it shall be the duty of each such airline to furnish to the Commis- 
sion, within such reasonable time as the Commission may order, any in- 
formation with respect thereto which the Commission may by order 
require, including copies of maps, contracts, reports of engineers, and other 
data, records, and papers, and to grant to all agents of the Commission free 
access to its property and its accounts, records, and memoranda whenever 
and wherever requested by any such duly authorized agent, and to cooperate 
with and aid the Commission in the work of making any such valuation or 
finding in such manner to such extent as the Commission may require and 
direct, and all rules and regulations made by the Commission for the pur- 
pose of administering this section shall have the full force and effect of law. 

(7) Valuation Records as Public Documents. Unless otherwise or- 
dered by the Commission, with the reasons therefor, the records and data 
of the Commission pertaining to airline valuation shall be open to the in- 
spection and examination of the public. 

(8) Valuation Methods. The Commission, in making any such valu- 
ation is authorized to adopt any method of valuation which shall be !awful. 


Section 305. (1) Regulation of Financial Structure. The Commis- 
sion is authorized to supervise, regulate, and control the financial structure 
of all airlines subject to this Act, and to that end is authorized to make all 
reasonable rules and regulations therefor. 

(2) General Control Over Security Issues. From and after one 
hundred and twenty days after the approval of this Act, it shall be unlawful 
for any airline subject to this Act to issue any share of capital stock or 
any bond or other evidence of interest in or indebtedness of such airline 
(hereinafter in this section collectively termed “securities”) or to assume 
any obligation or liability as lessor, lessee, guarantor, endorser, surety, or 
otherwise, in respect of the securities of any other person even though 
permitted by the authority creating the airline corporation, unless and until, 
and then only to the extent that, upon application by the airline, and after 
investigation by the Commission of the purposes and uses of the proposed 
issue and the proceeds thereof, or of the proposed assumption of obligation 
or liability in respect of the securities gf any other persons, shall make 
such order only if it finds that such issue or assumption: (a) is for some 
lawful object within its corporate or other purposes, and compatible with the 
public interest, which is necessary or appropriate for or consistent with the 
proper performance by the airline of service to the public, and which will 
not impair its ability to perform that service, and (b) is reasonably neces- 
sary and appropriate for such purpose. 

(3) Additional Authority Over Security Issuance Applications. The 
Commission is authorized by its order to grant or deny the application as 
made, or to grant it in part and deny it in part, or to grant it with such 
modifications and upon such terms and conditions as the Commission may 
deem necessary or appropriate in the premises, and may from time to time, 
for good cause shown, make such supplemental orders in the premises as it 
may deem necessary or appropriate, and may by any such supplemental 
order modify the provisions of any previous order as to the particular pur- 
poses, uses, and extent to which, or the conditions under which, any securities 
so theretofore authorized or the proceeds thereof may be applied, subject 
always to the requirements of the foregoing paragraph (2) of this section. 

(4) Form and Contents of Application. Every, application for au- 
thority shall be made in such form and contain such matters as the Com- 
mission may prescribe. Every such application, as also every certificate of 
notification hereinafter provide for, shall be made under oath, signed, and 
filed on behalf of the airline by its president, a vice-president, auditor, 
comptroller, or other executive officer having knowledge of the matters 
therein set forth and duly designated for that purpose by the airline. 


(5) Notification as to Certain Securities. Whenever any securities 
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set forth and described in any application for authority or certificate of 
notification as pledged or held unencumbered in the treasury of the airline 
shall, subsequent to the filing of such application or certificate, be sold, 
pledged, repledged, or otherwise disposed of by the airline, such airline shall, 
within ten days after such sale, pledge, repledge, or other disposition, file 
with the Commission a certificate of notification to that effect, setting forth 
therein all such facts as may be required by the Commission. 

(6) Notice of Application. Upon receipt of any such application for 
authority the Commission may cause notice thereof to be given to and a 
copy filed with the governor of each State in which the applicant airline 
operates. The State aeronautics body or other appropriate State commis- 
sion shall have the right to make before the Commission such representa- 
tions as they may deem just and proper for preserving and conserving the 
tights and interests of their people and the States, respectively, involved 
in such proceeding. The Commission may hold hearings, if it sees fit, to 
enable it to determine its decision upon the application for authority. 

(7) No Governmental Guaranty or Obligation Implied. Nothin herein 
shall be construed to imply any guaranty or obligation as to such securities 
on the part of the United States and any order made by the Commission 
under the provisions of this Act, approving any security issue, shall spe- 
cifically state that such approval shall in no way be construed to imply any 
guaranty or obligation as to such securities on the part of the United States 
Government, or any agency thereof. 

(8) Short-Term Notes. The foregoing provisions of this section shall 
not apply to notes to be issued by an airline maturing not more than two 
years after the date thereof and aggregating (together with all other then 
outstanding notes of a maturity of two years or less) not more than 15 
per centum of the par value of the securities of the airline then outstanding. 
In case of securities having no par value, the par value for the purposes 
of this paragraph shall be the fair market value as of the date of issue. 
Within ten days after the making of such notes, the airline issuing the same 
shall file with the Commission a certificate of notification, in such form 
as may from time to time be determined and prescribed by the Commis- 
sion, setting forth as nearly as may be the same matters as those required 
in respect of applications for authority to issue other securities: Provided, 
That in any subsequent funding of such notes the provisions of this section 
respecting other securities shall apply. 

(9) Report as to Disposition of Securities. The Commission shall 
require periodical or special reports from each airline hereafter issuing 
any securities, including such notes, which shall show, in such detail as the 
Commission may require, the disposition made of such securities and the 
application of the proceeds thereof. The Commission may avail itself, for 
the purposes of this section, of any airline reports on file with the Federal 
Securities and Exchange Commission. 

(10) Securities Void If Unauthorized. Any security issued or any 
obligation or liability assumed by an airline, for which under the provisions 
of this section the authorization of the Commission is required, shall be 
void, if issued or assumed without such authorization therefor having first 
been obtained, or if issued or assumed contrary to any term or condition of 
such order of authorization as modified by any order supplemental thereto 
entered prior to such issuance or assumption; but no security issued or ob- 
ligation or liability assumed in accordance with all the terms and conditions 
of such an order of authorization therefor as modified by any order supple- 
mental thereto entered prior to such issuance or assumption, shall be rendered 
void because of failure to comply with any provision of this section relating 
to procedure and other matters preceding the entry of such order of au- 
thorization. If any security so made void or any security in_ respect 
to which the assumption of obligation or liability is so made void, 
is acquired by any person for value and in good faith and without notice 
that the issue or assumption is void, such person may in a suit or action in 
any court of competent jurisdiction hold jointly and severally liable for the 
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full amount of the damage sustained by him in respect thereof, the airline 
which issued the security so made void, or assumed the obligation or lia- 
bility so made void, and its directors, officers, attorneys, and other agents, 
who participated in any way in the authorizing, issuing, hypothecating, or 
selling of the security so made void, or in the authorizing of the assumption 
of the obligation or liability so made void. In case any security so made 
void was directly acquired from the airline issuing it, the holder may at 
his option rescind the transaction and upon the surrender of the security 
recover the consideration given therefor. Any director, officer, attorney, 
or agent of the airline who knowingly assents to or concurs in any issue of 
securities or assumptions of obligation or liability forbidden by this section, 
or any sale or other disposition of securities contrary to the provisions of 
the Commission’s order or orders in the premises, or any _ applica- 
tion not authorized by the Commission of the funds derived by the 
airline through such sale or other disposition of such securities, shall be 
guilty of a misdemeanor and upon conviction shall be punished by a fine of 
not to exceed $10,000 or by imprisonment for not more than three years, or 
by both such fine and imprisonment, in the discretion of the court. 

(11) Interlocking Directorates. After sixty days from the approval 
of this Act it shall be unlawful for any person to hold the position of 
officer or director of more than one airline subject to this Act, unless such 
holding shall have been authorized by order of the Commission, upon due 
showing in the form and manner prescribed by the Commission, that neither 
public nor private interests will be adversely affected thereby. The Com- 
mission is authorized to prohibit any person from acting as an officer or 
director of any airline subject to this Act whenever the financial or other 
interest of said person in any other enterprise (aeronautical or not) would 
be, in the opinion of the Commission, detrimental to the public interest, in 
the operation or management of said airline. 

(12) Prohibited Interest. From and after sixty days from the ap- 
proval of this Act it shall be unlawful for any airline subject to this Act 
without approval of the Commission, to buy, acquire, hold, own, or control, 
directly or indirectly, any shares of stock or other interest in any other 
person engaged directly or indirectly in any phase of aeronautics, whether 
so engaged through the carriage of passengers, express, mail, or freight, by 
air, or through the manufacture or sale of aircraft, aircraft parts, or other 
materials or accessories generally used in air transportation or other phase 
of aeronautics, and regardless of whether such buying, acquisition, holding, 
ownership, or control is done directly, or is accomplished indirectly, through 
an agent, subsidiary, associate, affiliate, or by any other device whatsoever: 
Provided, That the prohibitions herein contained shall not extend to inter- 
ests in landing areas, hangars, or other ground facilities necessarily incidental 
to the performance of its own airline services, nor ‘to shares of stock or 
other interests in other persons whose principal business is the maintenance 
or operation of such landing areas, hangars, cr other ground facilities. 

(13) Holding Company and Other Interests. From and after sixty 
days from the approval of this Act it shall be unlawful without approval 
of the Commission (a) for any corporation whose principal business, in 
purpose or in fact, is the holding of stock in other corporations, or (b) for 
any person engaged, directly or indirectly, in any phase of aeronautics as 
specified in paragraph (12) .of this section, to buy, acquire, hold, own, or 
control, directly or indirectly, either as specified in paragraph (12) of this 
section or otherwise, any shares of stock or other interests in any airline 
engaged in interstate air commerce: Provided, That the provisions of this 
paragraph shall not apply to investment trusts so as to prevent the buying, 
acquiring, holding, or owning by them of shares of stock or other interests 
in one or more airlines subject to this Act, within such reasonable limitations 
as may be prescribed by the Commission. 

(14) Other Prohibited Interests. It shall be unlawful without ap- 
proval of the Commission for any person to operate an airline if, after 
sixty days from the approval of this Act, such person is (or, if a partnership, 
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association, or corporation, has and retains a member, officer, or director 
that is) a member, officer, director, or stockholder in any other person whose 
principal business, in purpose or in fact, is the holding of stock in other 
corporations, or who is engaged in any phase of aeronautics as specified in 
paragraph (12) of this section. 

(15) Penalties for Violation. Any violation of the provisions in para- 
graphs (11), (12), (13), and (14) of this section shall be a misdemeanor, 
and on conviction in any United States court having jurisdiction shall be 
punished by a fine of not to exceed $10,000, or by imprisonment for not 
more than three years, or by both such fine and imprisonment, in the dis- 
cretion of the court. 

(16) Control of Airline Management. The Commission may inquire 
into the management of the business of all airlines subject to this Act, and 
shall keep itself informed as to the manner and method in which the same 
is conducted. Accordingly, the Commission may obtain from such airlines 
and from persons directly or indirectly controlling or controlled by, or under 
direct or indirect common control with, such airlines full and complete in- 
formation necessary to enable the Commission to perform its duties and 
carry out the objects for which it was created. 

(17) Control of Salaries. The Commission is further authorized to 
regulate, in its discretion, the salaries and other payments made by any air- 
line to its officers, and/or employees receiving a salary of more than $6,000 
per annum, so long as said airline is receiving any direct monetary aid from 
the United States Government. 

(18) Approval of Airline Loan Application. The Commission is au- 
thorized to approve any and all applications made by any airline for, or in 
connection with, any loan from the United States Government, or any agency 
thereof, to such airline. 


Section 306. (1) Awarding of Direct Aid. The Commission is au- 
thorized to award and allocate, as determined by it to be in the public inter- 
est, any and all moneys appropriated by the Congress in aid of airlines sub- 
ject to the provisions of this Act: Provided, That the Commission may 
stipulate with an American airline engaging in foreign air commerce or in 
air commerce between the continental United States and any of its territories, 
or insular possessions, or connecting any such territories and/or insular 
possessions with each other, the maximum and minimum amount of direct 
governmental aid which said airline shall receive for such period as the Com- 
mission in its discretion shall determine. 

(2) Recommendation as to Amount of Direct Aid. The Commission 
shall annually recommend to the Congress as to the amount or amounts of 
money necessary and desirable to be appropriated for the maintenance and/or 
development of American airlines. 


Section 307. (1) Regulation of Accounts. The Commission may, 
in its discretion, prescribe the forms of any and all accounts, records, and 
memoranda to be kept by airlines subject to this Act, including the accounts, 
records, and memoranda of the movement of traffic, as well as of the receipts 
and expenditures of moneys. 

(2) Depreciation Charges. The Commission may, whenever it deems 
such action desirable, prescribe for any airline subject to this Act the rates 
of depreciation and/or other variable charges which such airline shall be 
permitted to set up and include under operating expenses, and may classify 
the airlines as it may deem necessary for this purpose. The Commission may 
modify or change any rate of depreciation and/or variable charge so pre- 
scribed. Such airlines shall not, after the Commission has prescribed any 
rates of depreciation and/or other variable charges, or, after the Commis- 
sion has prescribed percentages of depreciation, charge with respect to 
any kind of airline property a percentage of depreciation or other variable 
charge than that prescribed by the Commission. No such airline shall in 
any case include in any form under its operating or other expenses any 
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depreciation or other charges or expenditures included elsewhere as a de- 
preciation charge or otherwise under its operating or other expenses. 

(3) Authority to Inspect Books and Records. The Commission 
shall at all times have access to and the right of inspection and examination 
of all accounts, records, and memoranda, including all documents, papers, 
and correspondence now or hereafter existing, and kept or required to be 
kept by such airlines, and the provisions of this section respecting the 
preservation and destruction of books, papers, and documents shall apply 
thereto. The burden of proof to justify every accounting entry questioned 
by the Commission shall be on the person making, authorizing, or requiring 
such entry and the Commission may suspend a charge or credit pending 
submission of proof by such person. 

(4) Prohibition Against Divulging Information. No member, officer, 
or employee of the Commission shall divulge any fact or information which 
may come to his knowledge during the course of examination of books or 
other accounts, as hereinbefore provided, except insofar as he may be 
directed by the Commission or by a court. 

(5) Notice of Changes in Form of Accounts. Notice of alterations 
by the Commission in the required manner or form of keeping accounts 
shall be given to such persons by the Commission at least six months before 
the same are to take effect. 

(6) Classification for Accounting Purposes. The Commission may 
classify airlines subject to this Act and prescribe different requirements under 
this section for different classes of airlines, and may, if it deems such ac- 
tion consistent with the public interest, except the airlines of any particular 
class or classes from any of the requirements under this section in cases 
where such airlines are subject to State commission regulation with respect 
to matters to which this section relates. 

(7) Unlawful to Keep Accounts Other Than Those Prescribed. After 
the Commission has prescribed the forms and manner of keeping of ac- 
counts, records, and memoranda to be kept by any person as herein provided, 
it shall be unlawful, except with approval of the Commission, for such per- 
son to keep any other accounts, records, or memoranda than those so pre- 
scribed or such as may be approved by the Commission, or to keep the 
accounts in any other manner than that prescribed or approved by the 
Commission. 

(8) Penalty for Failure to Keep Required Accounts. In case of 
failure or refusal on the part of any such airline to keep such accounts, 
records, and memoranda on the books and in the manner prescribed by the 
Commission, or to submit such accounts, records, memoranda, documents, 
papers, and correspondence as are kept to the inspection of the Commission 
or any of its authorized agents, such airline shall forfeit to the United States 
not to exceed the sum of $500 for each day of the continuance of each such 
offense. 

(9) Penalty for False Entries. Any person who shall willfully make 
any false entry in the accounts of any book of accounts or in any record or 
memoranda kept by any such airline, or who shall willfully destroy, mutilate, 
alter, or by any other means or device falsify any such account, record, of 
memoranda, or who shall willfully neglect or fail to make full, true, and 
correct entries in such accounts, records, or memoranda of all facts and 
transactions appertaining to the business of the airline, shall be deemed 
guilty of a misdemeanor, and shall be subject upon conviction to a fine of not 
to exceed $5,000 or imprisonment for a term of not more than three years, or 
both such fine and imprisonment: Provided, That the Commission may in 
its discretion issue orders specifying such operating, accounting, or financial 
papers, records, books, blanks, or documents which may, after a reasonable 
time, be destroyed, and prescribing the length of time such books, papers, or 
documents shall be preserved. 


Section 308. (1) Requirement of Reports and Audits. The Com- 
mission is authorized to require annual reports under oath from all airlines 
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subject to this Act, to prescribe the manner in which such reports shall be 
made, and to require from such airlines specific answers to all questions 
upon which the Commission may need information. Such annual reports 
shall show in detail the amount of capital stock issued, the amount and 
privileges of each class of stock, the amounts paid therefor, and the manner 
of payment for same; the dividends paid and the surplus fund, if any; the 
number of stockholders (and the names of the thirty largest holders of each 
class of stock and the amount held by each); the funded and floating debts 
and interest paid thereon; the cost and value of the airline’s property, 
franchises, and equipment; the number of employees and the salaries paid 
each class; the names of all officers and directors, and the amount of salary, 
bonus, and all other compensation paid to each; the amounts expended 
for improvements each year, how expended, and the character of such im- 
provements; the earnings and receipts from each branch or division of the 
business and from all sources; the operating and other expenses; the balances 
of profit and loss; and a complete exhibit of the financial operations of the 
airline each year, including an annual balance sheet. Such reports shall also 
contain such information in relation to rates or charges or regulations con- 
cerning rates or charges, or agreements, arrangements, or contracts affecting 
the same, as the Commission may require. 


(2) Filing of Reports. Such reports shall be for such twelve-month 
period as the Commission shall designate and shall be filed with the Com- 
mission at its office in Washington within three months after the close of 
the year for which the report is made, unless additional time is granted 
in any case by the Commission; and if any person subject to the provisions 
of this section shall fail to make and file said annual reports within the 
time above specified, or within the time extended by the Commission, for 
making and filing the same, or shall fail to make specific answer to any 
question authorized by the provisions of this section within thirty days from 
the time it is lawfully required so to do, such person shall forfeit to the 
United States not to exceed the sum of $100 for each and every day it shall 
continue to be in default with respect thereto. 

(3) Filing of Monthly, and Other Reports. The Commission may 
by general or special orders require any such airline to file monthly reports 
of earnings and expenses and to file periodical and/or special reports con- 
cerning any matters with respect to which the Commission is authorized or 
required by law to act; and such periodical or special reports shall be under 
oath whenever the Commission so requires. If any such airline shall fail 
to make and file any such periodical or special report within the time fixed 
by the Commission, it shall be subject to the forfeitures above provided 
in paragraph (2) of this section. 

(4) Authority to Make Audits. The Commission is authorized to 
make, or to require to be made at the expense of such airlines, regular, 
periodic, or special audits of the books, records, and memoranda of all air- 
lines subject to this Act. If any such airline shall fail to permit such audit 
to be made within the time fixed by the Commission, it shall be subject to 
the forfeitures above provided in paragraph (2) of this section. 

(5) Other Reports. The Commission may require any airline, or 
any person subject to this Act, or any officer, receiver, trustee, lessee, agent, 
or employee thereof, to file with it any periodical or special report, or any 
account, record, rate, charge, schedule, or any memorandum of any facts 
and/or transactions appertaining to the business of such airline or person. 
Such report, account, rate, charge, schedule, or memorandum shall be under 
oath whenever the Commission so requires, and shall be furnished in the 
form and within the time prescribed by the Commission. Whoever willfully 
fails to file any report, account, record, rate, charge, schedule, or memo- 
randum as required by this paragraph shall forfeit to the United States not 
to exceed the sum of $100 for each day of such default. 


Section 309. Aeronautical Industry Labor Disputes. The Commis- 
sion is authorized to foster the orderly development of collective bargaining 
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processes by establishing, or assisting in the establishment of, ways and 
means of providing for the adjustment of aeronautical industry labor dis- 
putes or differences involving wages, hours, or conditions of employment 
which have failed of settlement by other means, and for providing for 
equal representation of employers and employees on any arbitration, con- 
ciliation, mediation, or other adjustment body. 


Section 310. Complaints. Any person, any body politic or municipal 
organization, or State commission, complaining of anything done or omitted 
to be done by any airline subject to this Act, in contravention of the pro- 
visions thereof, may apply to said Commission by petition which shall briefly 
state the facts, whereupon a statement of the complaint thus made shall be 
forwarded by the Commission to such airline, who shall be called upon to 
satisfy the complaint or to answer the same in writing within a reasonable 
time to be specified by the Commission. If such airline within the time 
specified shall make reparation for the injury alleged to have been caused, 
the airline shall be relieved of liability to the complainant only for the 
particular violation of law thus complained of. If such airline or airlines 
shall not satisfy the complaint within the time specified or there shall appear 
to be any reasonable grounds for investigating said complaint, it shall be the 
duty of the Commission to investigate the matters complained of in such 
manner and by such means as it shall deem proper. No complaint shall at any 
time be dismissed because of the absence of direct damage to the complainant. 


Section 311. Application of Act. The provisions of this Act shall 
apply to all receivers and operating trustees of airlines subject to this Act 


to the same extent that it applies to the airlines. 


Section 312. Recommendations to the Congress. The Commission 
shall examine into transactions entered into by any airline which relate to 
the furnishing of equipment, supplies, research, services, finances, credit, or 
personnel to such airline and/or which may affect the rates or charges made 


or to be made and/or services rendered or to be rendered by such airline 
subject to this Act, and shall report to the Congress whether any such trans- 
actions have affected or are likely to affect adversely the ability of the air- 
lines to render adequate service to the public, or may result in any undue 
or unreasonable increase in rates or charges or in the maintenance of undue 
or unreasonable rates or charges for such service; and in order to examine 
into such transactions fully the Commission shall have access to and the 
right of inspection and examination of all accounts, records, and memoranda, 
including all documents, papers, and correspondence now or hereafter exist- 
ing, of persons furnishing such equipment, supplies, research, services, 
finances, credit, or personnel. 


CuHaApTER 2—Arr Mair 


Section 321. Authority of the Postmaster General. With respect to 
the carriage of United States mail by aircraft, the Postmaster General is 
authorized as follows: 

(1) To place air mail on any authorized schedule of any airline having 
a certificate of convenience and necessity for interstate operation and/or 
a foreign airline operation approval! for foreign operation; 

(2) To recommend, from time to time, to the Commission a compre- 
hensive plan for the carriage of mail by aircraft, including: (a) an estimate 
of the air-mail service required, (b) the routes over which new or additional 
services are desired, and (c) any other subjects pertaining to the carriage 
of mail by aircraft; 

_ (3) To prescribe by regulation, subject to the approval of the Com- 
mission, in what manner the mail shall be carried and/or handled by any 
airline engaged in interstate and/or foreign air commerce; 

(4) To have the weights of mail taken on air-mail routes, and com- 
putations of the average loads, and other computations for statistical and 
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administrative purposes made at such times as shall be agreed upon with the 
Commission, and shall communicate such computations to the Commission. 


Section 322. Duties of the Postmaster General. With respect to 
the carriage of United States mail by aircraft, the Postmaster General shall : 

(1) Estimate and determine in a manner that shall be mutually satis- 
factory to himself and to the Commission, at least annually, the amount of 
revenues received by the Postmaster General for the carriage of mail by 
aircraft, together with the volume and distribution of air-mail traffic during 
each period. 

(2) Pay to the several airlines the amount due to each, respectively, 
for the carriage of mail by its aircraft, as determined by the Commission. 


Section 323. Duties of Airlines. Every airline engaged in interstate 
and/or foreign air commerce shall: 

(1) Transport any and all United States air mail as may be offered for 
carriage by the United States, on any authorized schedule of said airline, 
subject to the rules and regulations duly made therefor by the Postmaster 
General and the Commission ; 

(2) Submit, under oath, when and in such form as may be required 
by the Postmaster General, or by this Commission, evidence as to the per- 
formance by said airline of air mail service; 

(3) Be entitled to receive the amount due said airline for such air 
mail service as determined by the provisions of section 322 of this chapter. 


Section 324. Penalty for Violation. It shall be unlawful, from and 
after one hundred twenty days from the approval of this Act, for any 
airline to refuse to perform air mail service, when requested by the Post- 
master General, on any authorized schedule operated by said airline. The 
penalty for such offense shall not exceed $1,000. Each day of refusal shall 
constitute a separate offense. 


Section 325. Authority of the Commission. With respect to the 
carriage of United States mail by aircraft, the Commission is authorized: 

(1) To designate airline routes and schedules, as provided in chap- 
ter 1 of this title; 

(2) To approve any and all rules and regulations prescribed by the 
Postmaster General relative to the manner of carrying mail by aircraft: 

(3) After being notified by the Postmaster General of the amount of 
revenues received for the carriage of mail by aircraft, to fix and determine 
the rules in accordance with which the payments to be made to each airline 
carrying air mail shal] be determined, the factors entering into such rules 
being so determined as to keep the gross amount of payments made for 
carrying the air mail normally within the amount of revenue received by 
the Postmaster General for the carriage of air mail, the domestic air-mail 
system and the foreign air-mail system each being treated as a unit for the 
purpose of determining this relationship between revenues and expenditures, 
and for this purpose the carriage of United States mail by aircraft between 
the continental United States and any of its territories or insular possessions, 
or connecting any such territories and/or insular possessions with each other, 
may be considered and treated as part of the foreign air-mail system; 

(4) To determine monthly the amount actually due and payable, in 
accordance with the rules fixed by the Commission as provided in paragraph 
(3) of this section, to each airline carrying air mail, in payment for such 
carriage ; 

(5) To determine, except as they may be fixed by international agree- 
ment to which the United States: is a party, the rules in accordance with 
which payments due to foreign-flag airlines carrying United States mail 
shall be calculated, and to determine from time to time the actual amount 
due and payable to each such foreign-flag airline; 
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(6) To make any and all other reasonable regulations incident to the 
carriage of mail by aircraft in order to better effectuate the purposes of 
this Act. 


Section 326. Existing Foreign Air-Mail Contracts. Nothing in this 
chapter shall in any way impair the provisions of any contract, in force when 
this Act is approved, between the Postmaster General and any airline en- 
gaged in foreign air commerce, but no new contract and no modification of 
any existing contract shall be entered into or made by the Postmaster Gen- 
eral, from and after the approval of this Act, for the carriage of United 
States mail by any American airline. 


TITLE IV—AIRCRAFT 


CHAPTER 1—REGISTRATION OF NATIONALITY 
(Including Foreign Aircraft) 


Section 401. Civil Aircraft of the United States. Any aircraft eligible 
for registration may be registered as a civil aircraft of the United States, 
as provided in this Act, on request of the owner made conformably to the 
regulations of the Commission. 


Section 402. Eligibility. No aircraft shall be eligible for registration: 

(1) Unless it is a civil aircraft owned by a citizen of the United States 
and is not registered under the laws of any foreign country; or 

(2) Unless it is a public aircraft of the Federal Government, or of a 
State, Territory, or insular possession, or the District of Columbia, or of a 
political subdivision thereof. 


Section 403. Effect of Registration. (1) Registration shall be con- 
clusive evidence of nationality for international purposes, but not in any 
proceeding under the laws of the United States. 

(2) Registration shall not be evidence of ownership of aircraft in any 
proceeding in which the ownership of a particular person is or may be in 
issue. 


Section 404. Certificate. The certificate of registration may be made, 
in the discretion of the Commission, by an entry made on the aircraft license 
issued under the provisions of chapter 3 of this title. 


_ Section 405. Suspension or Revocation. The certificate of registra- 
tion may be suspended or revoked, for good cause, as provided in chapter 3 
of title VI of this Act. 


Section 406. Foreign Aircraft. No foreign aircraft shall be navi- 
gated or operated in the United States, including the Canal Zone, except as 
provided in this Act. 


Section 407. Foreign Armed Aircraft. Foreign military aircraft (in- 
cluding naval aircraft) may enter and be navigated within the United States 
only when authorized by the Secretary of State, as provided in chapter 3 
of this title, and the permit so issued by the Secretary of State shall identify 
the aircraft and specify the conditions upon which such foreign aircraft may 
enter and be navigated. 


Section 408. Foreign Civil Aircraft Under Treaty. Foreign civil 
aircraft, registered under the law of the nation of origin, may enter and be 
navigated within the United States if the nation of origin is a party to a 
convention, treaty, or agreement with the United States granting reciprocal 
privileges. 


_ Section 409. Foreign Civil Aircraft Not Under Treaty. Foreign civil 
aircraft, registered under the law of the nation of origin not a party to a 
convention, treaty, or agreement as provided in section 408 of this chapter, 
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may enter and be navigated within the United States only when authorized 
by the Commission, and the permit so issued by the Commission shall identify 
the aircraft and specify the conditions upon which such foreign aircraft may 
enter and be navigated. i 


; Section 410. United States Airman Navigating Foreign Civil Aircraft. 
Foreign civil aircraft may be navigated within the United States by a 
United States airman holding a currently effective airman license: 

(1) If the aircraft, entering under the provisions of section 408 of this 
chapter, is an aircraft duly licensed by a nation party to a convention, treaty, 
or agreement with the United States, or 

_ (2) Tf the aircraft, entering under the provisions of section 409 of 
this chapter, shall have obtained a United States permit to be navigated. 


Section 411. Foreign Civil Aircraft Not to Engage in Commerce. 
Foreign civil aircraft, admitted within the United States under the provisions 
of section 408 and section 409 of this chapter, shall not engage in interstate 
or intrastate air commerce except with the approval of the Commission. 


Section 412. Application of Traffic Rules to Foreign Aircraft. For- 
eign aircraft, admitted within the United States under the provisions of 
section 407, section 408, and section 409 of this chapter, shall observe all 
air-traffic rules and other air-navigation rules and regulations issued under 
the provisions of this Act. 


CHAPTER 2—RECORDING OF TRANSFER OF OWNERSHIP 


Srecrion 421. Records. The Commission is directed to establish and 
maintain a system of recording all documents affecting the transfer of owner- 
ship or other property interest in any civil aircraft of the United States 
for which a certificate of nationality or airworthiness may be issued. 


Section 422. Conveyances to Be Recorded. No sale, mortgage, or 
other conveyance hereafter made, which at the time such sale, conveyance, 
or mortgage is made, includes a civil aircraft of the United States, or any 
portion thereof, as the whole or any part of the property sold, conveyed, or 
mortgaged, shall be valid, in respect to such aircraft, against any person other 
than the grantor or mortgagor, his heir or devisee, and a person having 
actual notice thereof, until such bill of sale, conveyance, or mortgage is 
recorded in the office of the Commission. 


Section 423. Date of Effect. Such conveyance shall take effect from 
the date of its receipt for record, and not from the date of its execution. 


Section 424. Form of Conveyance. (1) No bill of sale, conveyance, 
or mortgage shall be recorded unless it states the interest of the grantor or 
mortgagor in the aircraft and the interest so sold, conveyed, or mortgaged. 

(2) No bill of sale, conveyance, mortgage, notice of claim of lien, or 
certificate of discharge thereof, shall be recorded unless previously acknowl- 
edged before a notary public or other officer authorized by a law of the 
United States, or of a State, Territory, district, or insular possession thereof, 
to take acknowledgement of deeds. 

Section 425. Index of Conveyances. The Commission shall record 
bills of sale, mortgage, and conveyance, delivered to it, in the order of their 
reception, in files to be kept for that purpose and indexed to show: 

(1) The identifying description of the aircraft; 

(2) The name of the parties to the sale, conveyance, or mortgage; 

(3) The time and date of reception of the instrument ; 

(4) The interest in the aircraft so sold, conveyed, or mortgaged; and 

(5) The amount and date of maturity of the mortgage. 
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Section 426. Regulations. The Commission is authorized to pro- 
vide by regulation for the endorsement of such conveyances on aircraft cer- 
tificates, for the recording of such discharges, liens, and other transactions 
affecting title to the aircraft, and for such other records, proceedings, and 
details as may be necessary to facilitate the determination of the rights of 
parties dealing with aircraft property. 


Section 427. Completion of Records, For the purpose of enabling 
the records of conveyances to include ultimately all licensed aircraft, the 
provisions of sections 428 and 429 shall apply. 


Section 428. First Applications. The person applying as owner for 
a certificate of airworthiness for an aircraft not theretofore licensed to 
navigate shall present with his application: 

(1) Either an affidavit from the manufacturer of the aircraft describing 
its identifying marks and stating that it was made by the affiant and was by 
him or his agent sold or given to the applicant; 

(2) Or, an affidavit from some other person stating that he is the 
lawful owner of the aircraft, describing its identifying marks and stating 
that it was by him or his agent sold or given to the applicant ; 


(3) Or, a certified copy of a judicial record showing that the applicant 
has become the owner by process of law. 


Section 429. Subsequent Applications. The person applying as 
owner for the renewal of a certificate of airworthiness already issued to an 
aircraft licensed to navigate but for which no document of title has there- 
tofore been recorded shall present with the application one of the documents 
described in paragraphs (1), (2), or (3) of section 428. 


CHAPTER 3—LICENSING FOR NAVIGATION 


Section 441. Aircraft License Required. It shall pe unlawful for 
any person to operate, or navigate, or cause, or authorize to be operated 
or navigated, any civil aircraft of the United States in interstate and/or 
foreign air commerce unless such aircraft has a currently effective license 
issued by the Commission. 


_Section 442. Aircraft Registration Required. No aircraft license shall 
be issued under the provisions of this Act to any civil aircraft of the United 
States not registered according to the provisions of chapter 1 of this title. 


Section 443. Authority of Commission. In the interests of public 
safety and the safety of those engaged in aeronautics, the Commission is 
authorized: 

(1) Approved Type Certificates. To inspect, classify, and rate the 
design-type sufficiency of any and all civil aizcraft as to airworthiness, and to 
issue an approved type certificate therefor, and, for such purpose, the Com- 
mission (a) may require full particulars of the design and of the calculations 
upon which the design is based and of the materials and methods used in 
the aircraft construction, or (b) may, in its discretion, accept in whole or 
in part the reports of properly qualified persons employed by the manu- 
facturers or owners of such aircraft, and (c) may record upon any approved 
type certificate so issued a numerical determination of all of the essential 
facts relative to the performance of said aircraft; 

(2) Aircraft Licenses. To inspect, classify, and rate any and all 
civil aircraft as to its or their individual qualities of airworthiness, and to 
issue or refuse to issue a certificate of license to navigate, and to attach to 
the issuance of any class of aircraft certificate of license such terms and 
conditions as in its judgment the public interest or the interest of persons 
engaged in aeronautics may require; 

(3) Aircraft Reinspection, To reinspect, reclassify, and rerate any 
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and all civil aircraft as to airworthiness upon the basis of information ob- 
tained by the Commission; 

(4) Aircraft Equipment. To inspect, classify, and rate any and all 
civil aircraft equipment as to its suitability for such use, and to issue or 
refuse to issue a certificate of approval therefor, but it shall not be manda- 
tory upon the Commission so to do; 

(5) Aircraft Equipment Reinspection. To reinspect, reclassify, and 
rerate any and all civil aircraft equipment upon the basis of information 
obtained by the Commission; 

(6) Reapproval Procedure. To provide for the expiration of air- 
craft and equipment certificates, and for the inspection, relicensing and/or 
reapproval procedure, and for this purpose the. Commission may require the 
periodic examination of aircraft and equipment in service and may require 
reports upon such examinations by officers or employees of the Commis- 
sion or of the Department of Commerce, or by properly qualified private 
persons. Any such examination and report by such qualified persons in 
lieu of examination by the employees of the Government may be accepted. 
The qualifications of any person for the purposes of this section shall be 
demonstrated in a manner specified by and satisfactory to the Commission; 

(7) Suspension or Revocation. To suspend or revoke, for good 
cause, subject to the provisions of title VI of this Act, any approved type 
certificate (based upon design-type sufficiency) or any aircraft or equipment 
license issued by the Commission under the provisions of this Act: Pro- 
vided, That any certificate may be suspended, for reasons of safety only, 
without regard to any requirement as to notice or hearing; 

(8) Rules and Regulations. To make all reasonable rules and regu- 
lations incidental to the function of licensing aircraft or equipment under the 
provisions of this chapter. 


Section 444. Applicability to Foreign Civil Aircraft. Foreign civil 
aircraft shall be exempt from the requirements as to approved type certificates 
(based upon design-type sufficiency) and of aircraft licenses to the extent 
specified in chapter 1 of this title. 


TITLE V—AIRMEN AND AIR NAVIGATION FACILITIES 


CHAPTER 1—LICENSING OF AIRMEN 


Section.501. Airman License Required. It shall be unlawful for any 
person to navigate any civil aircraft in interstate and/or foreign air com- 
merce, or to serve otherwise as an airman in connection with any civil air- 
craft, unless such person is the holder of a currently effective airman license, 
or if such airman is in violation of any of the terms of any such license. 


Section 502. Authority of Commission. In the interests of public 
safety and the safety of those engaged in aeronautics, the Commission is 
authorized : 

(1). To provide for the inspection, classification, and rating of airmen 
serving in connection with United States civil aircraft as to their qualifications 
for such service; 

(2) To reinspect, reclassify, and rerate any and all airmen; 

(3) To issue, or refuse to issue, or to reissue appropriate certificates of 
license for airmen, and the Commission is further authorized to attach to 
the issuance of any class or type of airmen certificate of license such terms 
and conditions as in its judgment the public interest or the interest of the 
certificate holder may require; 

(4) To provide for the suspension or revocation, for good cause, of 
any such certificate of license, subject to the provisions of title VI of this 
Act: Provided, That any certificate may be suspended, for reasons of safety 
only, without regard to any requirement as to notice or hearing. 
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Section 503. Foreign Military Airmen. No nonresident alien air- 
man, being a member of the military (including naval) forces of a foreign 
nation shall navigate an aircraft within the United States, including the 
Canal Zone, unless authorized by the Secretary of State and any permit 
so issued by the Secretary of State shall identify such foreign airman and 
— the conditions upon which he may navigate aircraft within the United 

tates. 


Secrion 504. Foreign Civil Airmen Under Treaty. A nonresident 
alien civil airman may navigate aircraft within the United States if his nation 
of origin is a party to a treaty, convention, or agreement with the United 
States granting reciprocal privileges. 


Section 505. Foreign Civil Airmen Not Under Treaty. A _non- 
resident alien civil airman whose nation of origin is not a party to a treaty, 
convention, or agreement with the United States granting reciprocal privi- 
leges may navigate aircraft within the United States upon receiving from 
the Commission a permit issuable in its discretion upon such terms as it 
may specify. 


Section 506. Application of Traffic Rules. A nonresident civil air- 
man permitted to navigate under the provisions of section 504 and section 
505 above shall observe all air traffic rules and other air navigation rules 
and regulations issued under the provisions of this Act. 


Section 507. Licenses. A nonresident alien civil airman permitted 
to navigate under the provisions of section 504 and section 505 above may 
be exempted from the requirements for airman licenses to such an extent 
as the Commission may in each case decide. 


CHAPTER 2—AIR NAVIGATION FACILITIES 


Section 521. Inspection, Classification, and Rating. In the interests 
of public safety and the safety of those engaged in aeronautics, the Com- 
mission is authorized to inspect, classify, and rate any and all air navigation 
facilities available for the use of United States civil aircraft as to their suit- 
ago agd such use, but it shall not be mandatory upon the Commission 
so to do. 


Section 522. Approval of Civil Airways. The Commission is author- 
ized to approve the establishment of civil airways as may be required in 
the public interest, but the Commission shall grant no exclusive rights for 
the use of any civil airway, landing area, or other navigation facility subject 
to its jurisdiction. 


Section 523. Lighting and Marking of Certain Structures. The Com- 
mission is authorized to require by regulation that persons owning or oper- 
ating any bridge, causeway, transportation or transmission line, or any other 
structure over navigable waters of the United States shall maintain at their 
own expense such lights and other signals thereon as may be required in 
the public interest and the interest of those engaged in aeronautics. 


Section 524. Approval of Application for Navigation Facilities. The 
Commission is authorized to approve any and all applications made by mu- 
nicipally owned and other landing areas to be qualified for the installation 
and/or maintenance, at Government expense, in whole or in part, of lights 
and other air navigation facilities. 


TITLE VI—PROCEDURE 
CHAPTER 1—AUTHORITY FOR HEARINGS IN GENERAL 


Section 601. General Authority. The Commission is authorized at 
any time to institute an inquiry, on its own motion, or on request of any 
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person interested, as to any matter arising under the provisions of this Act, 
or of any rules, regulations, or orders made under the provisions of this 
Act, and is authorized to make and enforce any order relating to the inquiry. 


Section 602. Procedure. Subject to the further provisions of this 
title, the procedure at all inquiries or hearings shall be as informal and 
simple as may be feasible, and the usual rules of pleading and evidence shall 
not be applicable, except as expressly directed by the Commission. 


Section 603. Report of Inquiry. Whenever an inquiry shall be made 
by the Commission it shall be its duty to file in its records a report in writ- 
ing in respect thereto, which shall state the conclusions of the Commission, 
together with its decision, order, or requirement in the premises, but shall 
be made public only in the discretion of the Commission. 


CHAPTER 2—INVESTIGATION OF ACCIDENTS 


Section 621. Hearings. For the purpose of investigating accidents, 
under the authority of title II of this Act, the Commission or any officer or 
employee thereof designated by it in writing for the purpose, may hold 
public hearings in such places and at such times as may be deemed practicable. 


Section 622. Evidence and Witnesses. The provisions of chapter 6 
of this title as to evidence and witnesses shall be applicable at such hearings. 


Section 623. Publication. At the conclusion of an investigation of, 
or hearing on, any such accident or as socn thereafter as circumstances per- 
mit, the Commission shall, if deemed in the public interest, make public a 
statement of the probable cause or causes of the accident; except that when 
the accident has resulted in fatal or serious injury, involving an aircraft 
used for commercial purposes, the Commission shall make public such a 
statement. 


Section 624. Not to Be Disclosed in Court. No such statment or 
report of such investigation or hearing, or any part thereof, or any testimony 
given thereat, shall be admitted as evidence in any proceeding arising out 
of any matter referred to in any such investigation or hearing; nor shall any 
member or agent of the Commission who has taken part in such investigation 
be required or allowed in such proceeding to disclose any information re- 
ceived by him in the course of such accident investigation. 


CHAPTER 3—ADMINISTRATIVE APPEAL 


Section 631. Appeals From Rulings or Orders. (1) If an application 
for any certificate provided in titles III, IV, and V of this Act, including a 
certificate of nationality, or design-type sufficiency, of airworthiness, of air- 
man qualifications, or of convenience and necessity, or foreign airline opera- 
tion approval, is denied by a ruling or other action of the Commission or 
any member or employee thereof; or 

(2) If any such certificate already issued is refused a renewal or is 
suspended or revoked; or 

(3) If any other order or regulation is made under this Act to the 
alleged injury of any person, the applicant or other person may file with the 
Commission an appeal from such order or regulation and may request a 
hearing thereon. 


Section 632. Time Limit for Appeals. Such appeal must be filed 
with the Commission not later than twenty days after notice of the ruling 
given to the applicant as provided in section 635 of this chapter, except that 
for applicants in the insular possessions, Hawaii, or Alaska, the period shall 
be forty days, and in the Philippine Islands sixty days. 


Section 633. Compliance Not Suspended. The Commission may 





252 JOURNAL OF AIR LAW 


make reasonable regulations for the filing of such applications and the con- 
duct or hearings thereon, not inconsistent with the provisions of this Act. 


Section 634. Compliance Not Suspended. Such application shall not 
in the meantime excuse any person from compliance with any regulation 
or order of the Commission, nor stay the enforcement of such regulation or 
order unless by special order of the Commission. 


Section 635. Hearings. The Commission, upon the filing of an ap- 
peal, shall forthwith— 

(1) Arrange for a public hearing to be held at a date not more than 
sixty days after the filing of such appeal and at such place as the Commission 
deems most practicable and convenient in view of the place of residence of 
the appellant and the place where evidence bearing on the cause for the 
denial, suspension, or revocation is most readily obtainable, and 

(2) Give the appellant at least ten days’ notice of such hearing, unless 
an earlier hearing is consented to by him, and the notice may be served 
personally upon the applicant or sent him by registered mail or by telegraph. 


Section 636. Proceedings and Witnesses. The provisions of chap- 
ter 6 of this title as to evidence and witnesses shall be applicable at such 
hearings. 


Section 637. Decision Final. The Decision of the Commission shall 
be conclusive upon the facts. 


Section 638. Order Effective. A ruling or order of the Commission 
made after such hearing shall be effective in all respects from and after the 
time of its publication or its notification to any party affected thereby, unless 
an appeal is taken as provided in chapter 4 of this title. 


Section 639. Costs. Upon a decision adverse to the appellant, he 
shall pay to the Commission, to be covered into the Treasury as miscellane- 
ous receipts, an amount equal to such portion of the costs of the hearing as 
the Commission may have determined and may for this purpose designate; 
and in any case the appellant may be required by the Commission before the 
hearing to furnish bond, with such surety as it may approve, to cover all 
such costs. 


CHAPTER 4—JupICIAL APPEALS 


Section 641. Appeals From Commission Orders or Rulings. Any 
person against whom a ruling or order has been entered by the Commission 
after application and hearing as provided in chapter 3 of this title may within 
ten days after the service thereof apply to the United States District Court 
of the judicial district in which the appellant is domiciled, for the purpose 
of having the lawfulness of the order inquired into and determined. 


Section 642. Due Process. A ruling or order of the Commission 
based on a decision adverse to the appellant may be set aside, on application 
to a United States District Court— 

(1) because of error of law forming a basis for the decision; or 

(2) because of a failure of the Commission to give notice or to afford an 
opportunity of hearing or to render a decision within the periods above pre- 
scribed, by reason of which the appellant has been unable to present ade- 
quately the merits of his case; or 

(3) because on the evidence submitted there is no reasonable ground on 
which the findings of the Commission can be supported. 


Section 643. Procedure for Appeal. The party taking the appeal 
shall file a notice in the office of the clerk of the district court, and sum- 
mons shall thereupon be issued by the clerk and shall be served upon the 
secretary of the Commission. Upon the filing of the notice, the appeal shall 
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be docketed for trial not less than ten days nor more than thirty days after 
the service of the summons and shall be heard by the district court without 
formal pleadings in term time or in vacation. Upon trial of the appeal the 
court shall hear evidence as to all matters concerning the order in question, 
and for this purpose may act upon the originals or certified copies of all 
documents and evidence in the hands of the Commission in connection with 
the order in question, and the Court shall enter judgment either affirming or 
setting aside the order of the Commission; or the court may remand the 
matter to the Commission for further hearing. The filing of the notice shall 
operate as a supersedeas. 


Section 644. Intervenors. Within thirty days after the filing of 
said appeal any interested person may intervene and participate in the pro- 
ceedings had upon said appeal by filing with the court a notice of intention 
to intervene and a verified statement showing the nature of the interest of 
such party, together with proof of service of true copies of said notice and 
statement, both upon appellant and upon the Commission. Any person whose 
interests would be adversely affected by a reversal or modification of the 
decision of the Commission complained of shall be considered an interested 
party. 


Section 645. Failure to File Appeal: Waiver. If no appeal is taken 
from a ruling or order of the Commission within the period fixed, the party 
against whom the ruling or order was entered shall be deemed to have 
waived the right to have the ruling or order reviewed by a court, and there 
shall be no trial of that issue in any court in which suit may be instituted 
for the penalty for failure to comply with the ruling or order. 


CHAPTER 5—JupIcIAL ENFORCEMENT OF ORDERS 


Section 651. Jurisdiction. The district courts of the United States 
shall have jurisdiction, upon application of the Attorney General of the 
United States at the request of the Commission, alleging a failure to comply 
with or a violation of any of the provisions of this Act by any person, to 
issue a writ of mandamus commanding such persons to comply with the pro- 
visions of this Act. 


Section 652. Enforcement by Mandamus or Injunction. If any per- 
son fails or neglects to obey any ruling or order of the Commission, the 
Commission or any party injured thereby, or the United States by the 
Attorney General, may apply to the appropriate district court of the United 
States for the enforcement of such ruling or order. If, after hearing, that 
court determines that the ruling or order was regularly made and that the 
person is in disobedience of the same, the court shall enforce obedience to 
such ruling or order by a writ of injunction or other proper process, man- 
datory or otherwise, to restrain such person or the officers, agents, or repre- 
sentatives of such person, from further disobedience of such ruling or order, 
or to enjoin upon it or them obedience to the same. 


Section 653. Prosecution. Upon the request of the Commission, or 
the Postmaster General with respect to the rules and regulations pertaining to 
the carriage of air mail, it shall be the duty of any district attorney of the 
United States to whom the Commission may apply to institute in the proper 
court and to prosecute under the direction of the Attorney General of the 
United States all necessary proceedings for the enforcement of the provisions 
of this Act and for the punishment of all violations thereof, and the costs 
and expenses of such prosecutions shall be paid out of the appropriations for 
the expenses of the courts of the United States. 


Section 654. Expediting Suit. The provisions of the Expediting Act, 
approved February 11, 1903, as amended, and of section 238 (1) of the 
Judicial Code, as amended, shall be held to apply to any suit in equity arising 
under title II of this Act, wherein the United States is complainant. 
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Section 655. Compelling the Furnishing of Service. The district 
courts of the United States shall have jurisdiction, upon the relation of any 
person alleging that an airline subject to this Act has refused or failed to 
comply with a ruling or order of the Commission, by reason of which refusal 
or failure the relator is prevented from receiving any service to which he is 
entitled by such ruling or order, to issue a writ of mandamus to such airline 
commanding it to furnish the service in question: Provided, that if any 
question of fact as to the proper compensation to the airline for the service 
to be enforced by the writ is raised by the pleadings, the writ of peremptory 
mandamus may issue, notwithstanding such question of fact is undetermined, 
upon such terms as to security, payment of money into the court, or other- 
wise, as the court may think proper pending the determination of the question 
of fact: Provided further, That the remedy hereby given by writ of man- 
damus shall be cumulative and shall not be held to exclude or interfere with 
other remedies provided by this Act. 


CHAPTER 6—EvIDENCE AND WITNESSES 


Section 661. Taking Evidence. The Commission, for the purpose of 
any inquiries or hearings, may administer oaths, examine witnesses, require 
the preservation of evidence, and issue subpenas running to any place in the 
United States for the attendance and testimony of witnesses, or the pro- 
duction or discovery of books, papers, documents, exhibits, memoranda, and 
other evidence, or the taking of depositions before any designated individual 
competent to administer oaths for the purposes of this Act. 


Section 662. Witnesses. Witnesses summoned or whose depositions 
are taken shall receive the same fees and mileage as witnesses in the courts 
of the United States. 


Section 663. Forwarding of Evidence. All evidence taken at the 
hearing shall be recorded and forwarded to the Commission within ten days 


after the conclusion of the hearing. 


Section 664. Disobedience to Subpena. In case of failure to comply 
with any subpena issued under authority of this Act, the Commission may 
invoke the aid of any United States District Court, the Supreme Court of 
the District of Columbia, or the United States court of any territory or other 
place to which this Act applies. The court may thereupon order the person 
to whom the subpena was issued to comply with the requirements of the 
subpena or to give evidence with respect to the matter in question. A failure 
to obey the order may be punished by the court as a contempt thereof. 


Section 665. Depositions. The testimony of any witness may be 
taken, at the instance of a party, in any proceeding or investigation pending 
before the Commission, by deposition, at any time after a cause or proceeding 
is at issue on petition and answer. The Commission may also order testi- 
mony to be taken by deposition in any proceeding or investigation pending 
before it at any stage of such proceeding or investigation. 


Section 666. Officers Taking Depositions. Depositions may be 
taken before any officer authorized to take depositions under the laws of the 
United States, or of any State, Territory, insular possession, or the District 
of Columbia, upon reasonable notice given in writing by the party proposing 
to take such deposition stating the name of the witness and the time and 
place of the taking of his deposition. 


Section 667. Privilege Against Self-Crimination. No person shall 
be excused from attending and testifying or from producing books, papers, 
documents, exhibits, memoranda, and other evidence in obedience to the 
Commission, or in any cause or proceeding instituted by the Commission, on 
the ground that the testimony or evidence, documentary or otherwise, re- 
quired of him, may tend to incriminate him or subject him to a penaity or 
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forfeiture. But no natural person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter, or thing 
concerning which he is compelled, after having claimed his privilege against 
self-crimination, to testify or produce evidence, documentary or otherwise; 
except that such person so testifying shall not be exempt from prosecution 
and punishment for perjury committed in so testifying. 


Section 668. Oaths; Service of Subpenas. Any notary public or 
other officer authorized by law of the United States or any State, Territory, 
or possession thereof, or the District of Columbia, to take acknowledgment 
of deeds, any consular officer of the United States, and any member, officer, 
or employee of the Commission or of the Department of Commerce desig- 
nated in writing for the purpose, shall be competent to administer oaths for 
the purposes of this Act. Subpenas for the purposes of this Act may be 
served personally or sent by registered mail or by telegraph. 


TITLE VII—PENALTIES 
CuHapter 1—NAviGATION OFFENSES 


Section 701. Offenses as to Navigation. A person shall be subject 
to a civil penalty of not to exceed $500 who violates— 

(1) Any provision of section 24 of title I of this Act defining unlawful 
use of the air space; or 

(2) <Any regulation for entry or clearance of aircraft made under 
authority of title II of this Act; or 

(3) Any regulation as to immigration made under authority of title II 
of this Act; or 

(4) Any regulation as to customs or public health made under authority 
of title II of this Act. 


Section 702. Remission of Penalty. Any penalty incurred under the 
provisions of the foregoing section may be remitted or reduced by order of 
the Commission, or the Secretary of Commerce, or the Secretary of the 
Treasury, or the Secretary of Labor, respectively, in accordance with such 
proceedings as may be by regulations prescribed; and the determination as 
to remission or mitigation of a civil penalty or forfeiture imposed under this 
section shall be final. In case libel proceedings are pending at any time 
during the pendency or remission of mitigation proceedings, notice thereof 
shall be given to the United States attorney prosecuting the libel proceedings. 


Section 703. Forfeiture. Any aircraft used in connection with any 
violation of the customs or public health laws shall be subject to seizure and 
forfeiture as provided for in such customs or public health laws; which 
forfeiture may be remitted by the Secretary of the Treasury. 


Section 704. Collection of Penalty. (1) Any civil penalty imposed 
under this section may be collected by proceedings in personam against the 
person subject to the penalty and, in case the penalty is a lien, by proceedings 
in rem against the aircraft, or by either method alone. 

(2) Such proceedings shall conform as nearly as may be to civil suits 
in admiralty; except that either party may demand trial by jury of any issue 
of fact, if the value in controversy exceeds $20, and the facts so tried shall 
- be reexamined other than in accordance with the rules of the common 
aw. 

(3) The fact that in a libel in rem the seizure is made at a place not 
upon the high seas or navigable waters of the United States, shall not be 
held in any way to limit the requirement of the conformity of the proceed- 
ings to civil suits in rem in admiralty. 

(4) The Supreme Court of the United States, and under its direction 
other courts of the United States, may prescribe rules regulating such pro- 
ceedings in any particular not provided by law. 
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Section 705. Liens. (1) In case the violation incurring the penalty 
is by the owner or person in command. of the aircraft, the penalty shall be a 
lien against the aircraft. 

(2) Any aircraft subject to such lien may be summarily seized by and 
placed in the custody of such persons as the Commission or the appropriate 
Secretary may by regulation prescribe, and a report of the cause shall there- 
upon be transmitted to the United States attorney for the judicial district in 
which the seizure is made. 

(3) The United States attorney shall promptly institute proceedings for 
the enforcement of the lien or notify the Secretary of his failure so to act. 


Section 706. Liens; Release From Custody. The aircraft shall be 

released from such custody upon— 
__(1) | Paymerit of the penalty or so much thereof as is not remitted or 

mitigated; or 

(2) Seizure in pursuance of process of any court in proceedings in 
rem for enforcement of the lien, or notification by the United States attorney 
of failure to institute such proceedings; or 
_ (3) Deposit of a bond ‘in such amount and with such sureties as the 
Secretary may prescribe, conditioned upon the payment of the penalty or so 
much thereof as is not remitted or mitigated. 


Section 707. Burden of Proof. Whenever any act charged as an 
offense under the foregoing provisions would be lawful if done by a person 
holding a certificate issued by authority of this Act, the burden of proof of 
the issuance and possession of such a certificate shall be upon the person 
charged. 


Section 708. Forging a Certificate. Any person who fraudulently 
forges, counterfeits, alters, or falsely makes any certificate authorized to be 
issued under this Act, or knowingly uses or attempts to use any such fraudu- 
lent certificate, shall be guilty of an offense punishable by a fine not exceed- 


ing $1,000 or by imprisonment not exceeding three years, or by both such fine 
and imprisonment. 


Section 709, Lights and Signals. A person shall be liable to a fine 
not exceeding $5,000 or to imprisonment not exceeding five years, or to both 
such fine and imprisonment— 

(1) Who, with intent to interfere with air navigation within the United 
States, exhibits within the United States any light or signal at such place or 
in such manner that it is likely to be mistaken for a true light or signal 
established by rule or regulation under this Act, or for a true light or signal 
in connection with an airport or other air navigation facility; or 

_ (2) Who, after due warning from the Commission, continues to main- 
tain any misleading light or signal; or 

(3) Who knowingly removes, extinguishes, or interferes with the 
operation of any such true light or signal. 


CHAPTER 2—SuNprY Provisions 


Section 721. Airline and Air-Mail Offenses. Any person violating 
a provision of chapters 1 and 2, title III, as to the organization, manage- 
ment, or operation of an airline or the carriage of air mail shall be liable to 
penalties as provided in that title. 


Section 722. Venue of Offenses. (1) The venue of any offense as 
to air navigation, specified in section 701 of this title, shall be in any district 
in or over the area of which the act constituting the offense was begun, con- 
tinued, or completed; or in case such act was committed over the high seas 
or upon any navigable inland waters than in any district where the offender 
may be found into which hearing first be brought. 
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(2) _ The venue of any offense specified in title III of this Act shall be 
in that district where the principal office of the party charged is maintained. 


Section 723. Disposition of Penalties, All penalties paid under this 
Act shall be covered into the Treasury as miscellaneous receipts. 


TITLE VIII—MISCELLANEOUS 


Section 801. Certified Copies of Records. (1) A certified copy under 
seal of the Commission or of the Department of Commerce or of any other 
department mentioned in this Act shall be admissible to prove any record 
or document kept or filed in the office of the Commission or the Department. 

(2) A certificate under seal of the Commission or Department stating 
that after diligent search no record or document of a specified kind and 
tenor is found to exist in such office shall be admissible to prove that such 
document is not there contained or was not issued therefrom up to the date 
of making such certificate. 


Section 802. Officials as Expert Witnesses. No member of the Com- 
mission and no officer of the Department of Commerce and no employee of 
the Commission or the Department shall be required to testify as an expert 
witness in any proceeding involving aircraft or aeronautical equipment. 


Section 803. Agent for Service. It shall be the duty of every airline 
subject to this Act, within sixty days after the taking effect of this Act, to 
designate in writing an agent in the District of Columbia upon whom service 
of all notices and process and all orders, decisions, and requirements of the 
Commission may be made for and on behalf of said airline in any proceeding 
or suit pending before the Commission, and to file such designation in the 
office of the secretary of the Commission, which designation may from time 
to time be changed by like writing similarly filed; and thereupon service of 
all notices and process and orders, decisions, and requirements of the Com- 
mission may be made upon such airline by leaving a copy thereof with such 
designated agent at his office or usual place of residence in the District of 
Columbia, with like effect as if made personally upon such airline; and in 
default of such designation of such agent, the service of any notice or other 
process in any proceeding before said Commission, or of any order, decision, 
or requirement of the Commission, may be made by posting such notice, 
process, order, requirement, or decision in the office of the secretary of the 
Commission. 


Section 804. Effect of Repeals and Amendments. (1) All orders, 
determinations, rules, regulations, permits, contracts, licenses, and privileges 
which have been issued, made, or granted by the Secretary of Commerce, the 
Bureau of Air Commerce, the Interstate Commerce Commission, or the 
Postmaster General, under any provision of law repealed or amended by this 
Act or in the exercise of duties, powers, or functions transferred to the 
Commission by this Act, and which are in effect at the time this section takes 
effect, shall continue in effect until modified, terminated, superseded, or re- 
pealed by the Commission or by operation of law. 

(2) The provisions of this Act shall not affect suits commenced prior 
to the date of the organization of the Commission; and all such suits shall 
be continued, proceedings therein had, appeals therein taken, and judgments 
therein rendered, in the same manner and with the same effect as if this 
Act had not been passed. No suit, action, or other proceeding lawfully com- 
menced by or against any agency or officer of the United States, in relation to 
the discharge of official duties, shall abate by reason of any transfer of 
authority, pow er, and duties from such agency or officer to the Commission 
under the provisions of this Act; but the court, upon motion or supplemental 
petition filed at any time within twelve months after such transfer, showing 
the necessity for a survival of such suit, action, or other proceeding to obtain 
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a settlement of the questions involved, may allow the same to be maintained 
by or against the Commission. 


Section 805. Separability. Inasmuch as the provisions of this Act 
cover numerous separate subjects and purposes, it is hereby declared to be 
the intention of the Congress to deem no one provision to be essential to 
the other purposes and provisions of the Act, and if any provision of this 
Act is declared unconstitutional or the application thereof to any person or 
circumstance is held invalid, the validity of the remainder of the Act and the 
application of such provision to other persons and circumstances shall not be 
affected thereby. 


Section 806. Repeal. The following Acts are hereby repealed: 

(1) The Air Commerce Act of 1926, May 20, and all Acts amendatory 
thereof. 

(2) The Act of 1934, June 12, entitled “An Act to revise air-mail laws,” 
and so forth. 


Section 807. Time of Taking Effect. This Act shall take effect upon 
its approval, except as otherwise specified herein. 


Section 808. Short Title. The Act may be cited as the “Air Com- 
merce Act of 1935.” 


HOUSE AND SENATE RESOLUTIONS PERTAINING 
TO AERONAUTICS 


74th Congress, Ist Session 


Airport—providing for the establishment of at Washington, D. C. 
Mr. McSwain. 

Military—authorizing appropriations for the construction of 
buildings, utilities, and appurtenances thereto, for the Air 
Corps Technical School at Chanute Field, Illinois. Mr. 
Dobbins. 

Lighter-than-Air—authorizing the loan of twelve million dollars 
from the R. F. C. for the construction of airships intended 
for trans-Atlantic commercial service. Mr. Condon. 

Military—amending Section 20 of the Act of June 10, 1922, as 
amended by the Act of July 2, 1926, so that, with certain 
exceptions, the number of officers of any of the services 
mentioned detailed to duty involving flying shall not exceed 
one per cent of total authorized commissioned strength. 
Mr. Kvale. 

Military—providing that an Air Corps bombardment group be 
established in the vicinity of Boston. Mr. McCormack. 
Administrative—providing for the creation of a Department of 
Aeronautics in the executive branch of the Government, 
with a Secretary of Aeronautics who shall succeed to all 
the powers and duties provided for in the Air Commerce 

Act of 1926. Mr. McLeod. 

Criminal Law—making the interstate transportation of a stolen 
aircraft a crime. Mr. McLeod. 

Airport—providing for a terminal aviation field at Governors 
Island, New York, and authorizing the sum of $300,000 
therefor. Mr. Peyser. 

Airport—authorizing an appropriation not to exceed $2,500,000 
to increase the flying-field area of Governors Island, New 
York. Mr. Peyser. 
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Military—to establish a United States Army air depot at Spo- 
kane, Washington. Mr. Hill. 


Airport—to provide for the establishment of an airport in the 
vicinity of Washington, D. C. Mr. McSwain. 

Air Mail—amending the Air Mail Act of June 12, 1934. Mr. 
Buck. 

Airport—to provide for the establishment of an airport in the 
vicinity of Washington, D. C. Mr. Smith. 

Air Mail—providing for the carriage of communications from 
members of Congress at a reduced air mail rate of three 
Mr. Hoeppel. 

Military—to establish a United States Army air depot at Lewis- 
ton, Idaho. Mr. White. 

Military—providing for the establishment of ten new army air 
bases within the United States and its possessions, at loca- 
tions as provided for in the bill, the total cost to be not 
in excess of $190,000,000. Mr. Wilcox. 

Military—authorizing new construction at Chapman Field, Miami, 
to the extent of $11,314,000. Mr. Wilcox. 


Air Mail—amending the Air Mail Act of June 12, 1934. Mr. 
Dockweiler. 

Military—providing for a separate promotion list and rate for 
the Air Corps, and for the retirement of commissioned of- 
ficers at fifty-four years of age or at the end of twenty years 
of active flying. Mr. McSwain. 

Military—providing for the repeal of war-time legislation deal- 
ing with aircraft procurement. Mr. McSwain. 

Government Ownership of Air Transport—to establish a fed- 
erally owned and operated air transport system to carry mail, 
passengers, and express; to take over the powers and duties 
of the Bureau of Air Commerce, the National Advisory 
Committee for Aeronautics, and of the Post Office pertain- 
ing to air mail; to establish the office of Director General 
at a salary of $12,000 per annum, etc. Mr. Strovich. 


Military—providing for royalty payments on aircraft. Mr. 
McSwain. 

Air Mail—authorizing the extension of the air mail system to a 
total of 35,000 route miles, and to permit annual mail flights 
up to 45,000,000 miles. Mr. Martin. 


Military—providing for royalty payments on aircraft and placing 
the details of procurement control under the Comptroller 
General. Mr. McSwain. 

Military—providing for the establishment of an Air Corps base 
in Alaska, and appropriating $4,000,000 therefor. Mr. Dock- 
weiler. 

Air Mail—authorizing the Postmaster General to contract for 
increased air mail service in Alaska. Mr. Dimond. 

Administrative—providing for the establishment of an Air Com- 
merce Commission. Mr. Lea. (For the full text of the bill, 
see p. 219 supra; for comments thereon, see p. 184 supra.) 

Air Mail—amending the Air Mail Act of June 12, 1934. Mr. 
Brunner. 

a nen the Air Mail Act of June 12, 1934. Mr. 

uck. 
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. 5232 Military—authorizing an increase in the Army, and the com- 
missioning of additional regular Air Corps officers to a total 
of 1,514. Mr. Thompson. 

. 5267 Military—providing for the transfer of naval constructors en- 
gaged in aeronautical engineering duties. Mr. Kniffin. 

. 5293 Military—providing for the stabilization of prices and the con- 
trol of industry in time of war. Mr. McSwain. 

. 5376 Military—providing for a joint board to coordinate the Army 
and Navy. Mr. McSwain. 

. 5384 Militarv—permitting a direct suit against a manufacturer of air- 
craft for the government because of an alleged infringement 
of patent right. Mr. McSwain. 

. 5577. Military—providing for the enrollment of naval reserves with 
rank of aviation cadet. Mr. Delaney. 

R. 5924 Air Mail—revising the Air Mail Act of June 12, 1934, so as to 
permit the Postmaster General to establish and let contracts 
for primary and secondary routes. Mr. Mead. 

. 6094 Administrative—providing for the establishment of a bureau of 
aviation in the office of the Commissioner of Aviation. Mr. 
Kenney. 

. 6152 Air Mail—amending the Air Mail Act of June 12, 1934, so as to 
permit the Interstate Commerce Commission to revise air 
mail rates downward or upward. Mr. Mead. 

. 6204 Military—providing for the transfer of naval constructors en- 
gaged in aeronautical duties. Mr. Vinson. 

. 6673—C. I. T. E. J. A—providing for an annual appropriation to meet 
the share of the United States toward the expenses of the 
International Technical Committee of Aerial Legal Experts, 
and for participation in the meetings of the committee and 
commissions established by that committee. Mr. McReynolds 

_ J. R.14 C. 7. T. E. J. A—providing for the participation of the United 
States in the work of the International Technical Committee 
of Aerial Legal Experts, and making an appropriation for 
membership costs and the expenses of the members of the 
American section thereof. Mr. Pittman. 

Military—providing for the prohibiting of photography or draw- 
ing sketches of any military or naval structure, installation, 
or equipment. 

Air Mail—amending the Air Mail Act of June 12, 1934. Mr. 
O’Mahoney. (Approved, February 21, 1935. For text, see p. 
219, supra.) 

Administrative—providing for the establishment of a Civil Aero- 
nautics Commission to have broad powers of promotion and 
control of all phases of civil aeronautics, including complete 
control of air transport companies. Mr. McCarran. 

Air Mail—authorizing the Postmaster General to contract for 
increased air mail service in Alaska. Mr. Hayden. 

Military—providing for the enrollment of naval reserves with 
rank of aviation cadet. Mr. Trammel. 

Military—providing for the transfer of naval constructors en- 
gaged in aeronautical duties. Mr. Trammel. 
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BILATERAL AVIATION AGREEMENTS AFFECTING THE 
UNITED STATES* 


Bilateral aviation agreements have been negotiated by the United States 
with various countries under the authority of the Air Commerce Act of 1926. 

The following is a complete list of the countries with which the United 
States has entered into bilateral aviation agreements: 


CoLOMBIA 
Arrangement Relating to the Operation of Commercial Aircraft. 
Signed—February 23, 1929. 
Effective—February 23, 1929. 
References—Department of State Press Release, dated Febru- 
ary 23, 1929. 


CANADA 
Arrangement Providing for the Admission of Civil Aircraft, the Issu- 
ance of Pilots’ Licenses and the Acceptance of Certificates of Air- 
worthiness for Aircraft Imported as Merchandise. 
Signed—August 29, October 22, 1929. 
Effective—October 22, 1929. 
References—Executive Agreement Series, No. 2. 


ITALY 
Arrangement Relating to Air Navigation. 
Signed—October 13, 14, 1931. 
Effective—October 31, 1931. 
References—Executive Agreement Series, No. 24; 3 JourNAL oF 
Arr Law 109. 


Union oF SouTtH AFRICA 
Arrangement Relating to the Acceptance of Certificates of Airworthiness 
for Imported Aircraft. 
Signed—October 12, December 1, 1931. 
Effective—December 1, 1931. 
References—Executive Agreement Series, No. 28; 3 JourNAL 
oF Arr Law 290. 


Arrangement Relating to Air Navigation. 
Signed—March 17, September 20, 1933. 
Effective—September 20, 1933. 
References—Executive Agreement Series, No. 54; 5 JourNAL oF 
Arr Law 142, 316, 317. 


Arrangement Relating to the Issuance of Licenses to Pilots of Civil 
Aircraft. 
Signed—March 17, September 20, 1933. 
Effective—September 20, 1933. 





_ *Furnished through the courtesy of Mr. Stephen Latchford, Technical As- 
sistant, Treaty Division, Department of State, Washington, D. C. In each case, 
the arrangement was effected by an Exchange of Notes. 
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Refcrences—Executive Agreement Series, No. 55; 5 JouRNAL OF 
Arr Law 142, 316, 320. 


GERMANY 
Arrangement Relating to Air Navigation. 


Signed—May 27, 30, 31, 1932. 
Effective—June 1, 1932. 


References—Executive Agreement Series, No. 38; 3 JouRNAL oF 
Am Law 648, 650. 


Arrangement Relating to the Acceptance of Airworthiness Certificates 
for Imported Aircraft. 


Signed—May 27, 30, 31, 1932. 
Effective—June 1, 1932. 


References—Executive Agreement Series, No. 39; 3 JouRNAL oF 
Arr Law 648, 653. 


BeLcIuM 
Arrangement Relating to Acceptance of Certificates of Airworthiness 
for Imported Aircraft. 


Signed—October 22, 1932. 

E ffective—November 21, 1932. 

References—Executive Agreement Series, No. 43; 4 JouRNAL oF 
Arr Law 101; 5 Journat or Arr Law 477. 

SWEDEN 


Arrangement Relating to Air Navigation. 


Signed—September 8, 9, 1933. 
Effective—October 9, 1933. 


References—Executive Agreement Series, No. 47; 5 JouRNAL OF 
Air Law 140. 


Arrangement Relating to the Issuance of Licenses to Pilots of Civil 
Aircraft 


Signed—September 8, 9, 1933. 

Effective—October 9, 1933. 

References—Executive Agreement Series, No. 48; 5 JouRNAL OF 
Air Law 140. 


Arrangement Relating to Acceptance of Certificates of Airworthiness for 
Imported Aircraft. 


Signed—September 8, 9, 1933. 
Effective—October 9, 1933. 


References—Executive Agreement Series, No. 49; 5 Journal oF 
Ar Law 140. 


Norway 


Arrangement Relating to Air Navigation. 
Signed—October 16, 1933. 
Effective—November 15, 1933. 


References—Executive Agreement Series, No. 50; 5 JouRNAL OF 
Arr Law 134, 135. 


Arrangement Relating to the Issuance of Licenses to Pilots of Civil 
Aircraft. 


Signed—October 16, 1933. 
Effective—November 15, 1933. 


References—Executive Agreement Series, No. 51; 5 JouRNAL OF 
Air Law 134, 138. 


Arrangement Relating to Acceptance of Certificates of Airworthiness for 
Imported Aircraft. 
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Signed—October 16, 1933. 

Effective—November 15, 1933. 

References—Executive Agreement Series, No. 52; 5 JouRNAL OF 
Arr Law 134, 140. 


DENMARK 
Arrangement Relating to Air Navigation. 
Signed—March 12, 24, 1934. 
Effective—April 16, 1934. 
References—Executive Agreement Series, No. 58; 5 JouRNAL OF 
Arr Law 472, 473. 
Arrangement Relating to Issuance of Licenses to Pilots of Civil Aircraft. 
Signed—March 14, 24, 1934. 
Effective—April 16, 1934. 
References—Executive Agreement Series, No. 59; 5 JouRNAL OF 
Air Law 472, 476. 


Arrangement Relating to Recognition of Certificates of Airworthiness 
for Imported Aircraft. 
Stgned—March 12, 24, 1934. 
Effective—April 16, 1934. 
References—Executive Agreement Series, No. 60; 5 JouRNAL OF 
Air Law 472, 477. 


GREAT BrITAIN 
Arrangement Relating to Acceptance of Certificates of Airworthiness for 
Imported Aircraft. 
Signed—September 11, 17, 1934. 
Effective—October 17, 1934. 
References—Executive Agreement Series, No. 69; 5 JouRNAL oF 
Air Law 653 (note only). 


In addition to the agreements listed above the United States has negoti- 
ated a bilateral agreement with the Netherlands relating to the operation of 
civil aircraft of the one country in territory of the other, which has not yet 
come into force.1 


ADVISORY COMMITTEE FOR THE AMERICAN SECTION OF THE 
Cc. 1. T. EB. J. A: COMPLETE LIST* 


Nine organizations of national scope have been invited to designate 
representatives to serve on the Advisory Committee for the American Sec- 
tion of the International Technical Committee of Aerial Legal Experts. 
There follows a list of the organizations, together with the names and ad- 
dresses of the representatives designated by them. 

The present membership of the American Section includes: StepHEN 
Latcurorb, Technical Assistant, Treaty Division, of the Department of State; 
Dents Mutuican, Chief, Enforcement Section, of the Bureau of Air Com- 
merce, Department of Commerce; and Frep D. Face, Jr., Director of the 
Air Law Institute. 


(1) Aeronautical Chamber of Commerce of America: 
James E. Wess, of the Office of the General Counsel, 1126 Wood- 
ward Building, Washington, D. C. 


1. For text, see 4 JouRNAL oF AIR Law 257, 421. 





*For partial list of committee members, see 6 JoURNAL oF AIR Law 136. 
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(2) American Bar Association: 

Joun C. Cooper, Jr., Chairman, Committee on Aeronautical Law, 

Chrysler Building, New York City, New York. 
(3) American Society of International Law: 

Biewett Lee, Member of the Society, P. O. Box 152, Station C, 
Atlanta, Georgia. 

(4) Board of Aviation Underwriters: 

Rozsert B. Lyncu, Claims Attorney, Associated Aviation Under- 
writers, 90 John Street, New York City, New York. 

(5) Independent Aviation Operators of the United States: 

Howarp Knotts, Aviation Supervisor, Illinois Commerce Commis- 
sion; Chairman, Aeronautical Law Section, Illinois State Bar 
Association; Chairman, National Aeronautics Commission, 
American Legion, 205 South Sixth Street, Springfield, Illinois. 

(6) Maritime Law Association of the United States, The: 

Arno_p W. Knautu, Secretary-Treasurer; Member, Committee on 

Aviation, 90 Broad Street, New York City, New York. 
(7) National Aeronautic Association: 
Rosert P. THatcu, General Counsel, Pan American Airways, 
Chrysler Building, New York City, New York. 
(8) National Association of State Aviation Officials: 
GeorcE B. Locan, Counsel, 506 Olive Street, St. Louis, Missouri. 
(9) National Conference of Commissioners on Uniform State Laws: 


Ranpo_pH Barton, Jr., Member, Special Committee on Uniform 
Aeronautics Acts, Mercantile Trust Building, Baltimore, 
Maryland. 


WARSAW CONVENTION RATIFIED BY CZECHOSLOVAKIA; 
ADHERED TO BY INDIA* 


The Polish Ambassador at Washington informed the Secretary of State 
by notes dated December 14, 1934, that the convention for the unification of 
certain rules relating to international transportation by air, signed at War- 
saw, October 12, 1929, had been ratified by Czechoslovakia and adhered to by 
India. The instrument of ratification by Czechoslovakia was deposited with 
the Polish Ministry for Foreign Affairs on November 17, 1934. The adher- 
ence by India was notified to the Polish Government by the Government of 
Great Britain on November 20, 1934, and, in accordance with paragraph 3, 
article 38, of the convention, will become effective 90 days after the date of 
the notification. 


SPAIN ADHERES TO C. I. N. A. CONVENTION* 


The American Ambassador to Spain reported by a despatch dated No- 
vember 23, 1934, that the law approving the adherence of Spain to the con- 
vention relating to the regulation of aerial navigation, signed at Paris on 
October 13, 1919, was published in the Gaceta de Madrid of November 22, 
1934. 





*From Treaty Information, Bulletin No. 63, December, 1934, p. 18. 





*From Treaty Information, Bulletin No. 63, December, 1934, p. 18. 
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Cc. I. T. E. J. A. DRAFT CONVENTION RELATING TO AERIAL 
COLLISIONS* 


ArtTIcLE 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules established in this Convention. 


ArtTIcLeE 2. (1) By an aerial collision is meant any collision which has 
occurred, for any reason whatever, between two or more aircraft in motion. 

(2) The damage which one aircraft in motion has caused to another 
aircraft in motion or to the persons and goods embarked or shipped thereon, 
even when there has been no collision, shall be considered as damage arising 
out of a collision. 

ArtIcLE 3. (1) The indemnity due for damage caused in case of a 
collision that has occurred between aircraft shall, in accordance with the 
following provisions, be payable by the operator of the aircraft. 

(2) <Any person who has the disposal of an aircraft and who uses it 
for his own account shall be termed operator of the aircraft. 

In case the name of the operator is not recorded on the aeronautic reg- 
ister or any other official document, the owner shall be deemed to be the 
operator subject to proof to the contrary. 


Article 4. (1) If the collision is caused through the negligence of 
one of the aircraft, the liability for the damage caused to the other aircraft 
or to the persons and the goods embarked or shipped on the aircraft that 
have collided, shall devolve on the one guilty of negligence. 

(2) Such liability shall be limited: 


a) For damage caused to the blameless aircraft, to the value of 
the aircraft at fault. Such value shall be determined on the basis of 
250 francs per kilogram of weight of the aircraft. By weight of the 
aircraft shall be understood the weight of the aircraft with the total 
maximum load as shown on the certificate of airworthiness or any other 
official document. However, the limit of the operator’s liability cannot 
be less than 600,000 francs nor more than 2,000,000 francs. The said 
sum to be considered as referring to the French franc containing 65% 
milligrams of gold of a standard of fineness of 900/1000. It may be 
converted into each national currency in round numbers. 

b) For damage caused to persons and goods embarked or shipped, 
under any circumstances whatever, on the aircraft that have collided, 
to the amount of the indemnities contemplated in article 22 of the War- 
saw Convention of October 12, 1929, for the Unification of Certain 
Rules Relating to International Transportation by Air with respect to 
passengers, baggage and goods. 

c) However, the total of the indemnities due for the damage 
caused to the blameless aircraft or to persons and goods embarked or 
shipped thereon cannot exceed the value of the aircraft as determined 
in paragraph (2), letter (a) of this article. 


_. (3) If several persons have suffered loss in the same accident, and 
if the lump sum to be paid as compensation exceeds the limits contemplated 
in paragraph (2), letter (c) of this article, a proportional reduction must be 
made in each one’s right so as not to exceed, as a whole, the above men- 
tioned limits. 

_Persons who have suffered damage in the same accident must assert 
their rights or give notice of their claims to the operator within the maxi- 
mum period of six months from the date of the accident. 

After the expiration of this period, settlement of the indemnities may 








Te *Text adopted on the first reading at the Ninth Session of the International 
a Committee of Aerial Legal Experts, Berlin, September 26-29, 1934. 
jranslation furnished through the courtesy of Mr. Stephen Latchford, Technical 
Assistant, Treaty Division, Department of State, Washington, D. C. 
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properly be made; the interested parties having permitted the above period 
to elapse without asserting their rights or giving notice of their claims 
cannot exercise their rights except on such amount as may not have been 
distributed. 


(4) The operator shall not be entitled to avail himself of the pro- 
visions of this article which limit his liability if it is proved that the collision 
was caused by his willful misconduct or gross negligence or by the willful 
misconduct or gross negligence of his agents unless he proves that the col- 
lision was caused by an error in piloting, operation or navigation, or, in a 
matter affecting his agents, that he took all proper measures to prevent the 
collision. 


ArticLte 5. (1) If the collision is due to concurrent negligence, the 
liability of each of the aircraft for the damage caused to the aircraft, to 
the persons and to the goods embarked or shipped thereon, shall be in 
proportion to the degree of negligence shown; however, if under the cir- 
cumstances, the proportion cannot be established, or if the degrees of neg- 
ligence appear to be equal, the liability shall be shared equally. 

(2) The limits of liability indicated in the foregoing article shall still 
apply. 

(3) The liability of the aircraft that have collided as a consequerice of 
concurrent negligence shall, with regard to the damage caused by such col- 
lision to persons and goods embarked or shipped on the said aircraft, be 
joint and several, subject to the recourse of the one who has paid a larger 
share than what he should bear according to the foregoing paragraphs. 


ArTICLE 6. If the collision is due to a fortuitous event or force majeure, 
the damage to the aircraft that have collided, to the persons and to the 
goods embarked or shipped on the said aircraft shall be borne by the persons 
suffering such damage. 


Articte 7. (1) In case of damage caused on the surface by two or 
more aircraft that have collided, the operators of the said aircraft shall be 
jointly and severally liable to the third parties suffering the damage, each 
of them being bound within the terms and limits of his liability to third 
parties on the surface. 


(2) The distribution of the liability among the aircraft that have col- 
lided shall be made on the following bases, but only within the above men- 
tioned limits: 


a) If the collision is due to the negligence exclusively of one of 
the aircraft, such aircraft shall be the only one liable; 


b) In a case of concurrent negtigence the liability shall be shared 
according to the rule of article 5 above; 


c) Ina case of a fortuitous event or force majeure, the liability 
shall be shared in proportion to the limits of their liability as determined 
by article 4, paragraph (2), letter (a), of this Convention. 


(3) If, because of joint and several liability, the operator of an air- 
craft has paid to the parties suffering damage on the surface a sum which, 
in accordance with paragraph (2) of this article he ought not to bear, the 
recourse that such operator will have against the other aircraft can never 
be = except within the limits of the third party liability of each 
aircrait. 


ArticLe 8. (1) Any person exercising the functions of commanding 
officer on board one of the aircraft that have collided shall be bound, aside 
from the obligation of assistance to persons which may rest upon him, and 
insofar as he can do so without serious danger to himself, his crew, his 
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passengers and other persons, to render every useful assistance to the other 
aircraft. 

(2) Such commanding officer is likewise bound to communicate to the 
other aircraft, if possible, the nationality and registration marks of his air- 
craft as well as the place he comes from and where he is going. 

(3) He must also report the accident to the authorities of the ter- 
ritory in which the collision occurred and give all the information that they 
require. If the collision occurred on the high seas, the declaration shall 
be made to the authorities of the first place where a landing is made. 


Articte 9. (1) To hear damage suits growing out of a collision, the 
following shall have jurisdiction, in the territory of the High Contracting 
Parties, and at the option of the plaintiff: 


a) The judicial authorities of the defendant’s domicile; 

b) Those of the place where the collision occurred ; 

c) If there has been an attachment of one of the aircraft that 
collided, the judicial authorities of the place of the attachment. 


(2) If the defendant does not have his domicile in one of the Con- 
tracting States, and the collision occurred outside the territory of the said 
States, the suit for damages may be brought before the judicial authorities 
of the place of registration of one of the aircraft involved in the collision. 

(3) If various injured persons bring an action based on the foregoing 
articles, before courts situated in different countries, the defendant may, 
in each one, submit a statement of the total of the claims and moneys due, 
with a view to preventing the limit of his liability from being exceeded. 


ArticLe 10. (1) Actions seeking compensation for damage suffered as 
the result of a collision, must be brought within one year from the day of 
the damage. If the injured person proves that he could not have knowledge 
either of the damage, or of the identity of the person liable, the period of 
limitation shall begin from the day on which he could have had such 
knowledge. 

In all cases, the action must be brought within three years from the day 
when the damage was caused. 

(2) The period in which the actions in recourse permitted by the fore- 
going articles must be brought shall be one year. Such period shall begin 
only with the day of payment. 

(3) The method of calculating the limitation period as well as the 
causes of suspension and interruption of such period shall be determined 
by the law of the court before which the case is brought. 


ArTIcLE 11. This Convention shall apply to Government aircraft also, 
other than military, customs and police aircraft. 


‘ ArticLe 12. (1) This Convention shall apply in all the Contracting 
States: 


a) When the collision takes place on their territory and if one 
? least, of the aircraft that have collided is registered in a Contracting 
State ; 
; b) Regardless of the place of collision, if the aircraft are all 
registered in the various Contracting States. 


(2) By the word “territory of a Contracting State,” shall be under- 
stood for the purpose of this Convention, all the territory subject to the 
sovereign power, suzerainty, protectorate, mandate or authority of said Con- 
tracting State for which the latter is a party to the Convention. 


(The usual clauses will follow) 
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C. I. T. E. J. As DRAFT CONVENTION RELATING TO ASSISTANCE 
TO AND SALVAGE OF AIRCRAFT* 


Article 1. The High Contracting Parties agree to take the necessary 
measures to put into effect the rules established in this Convention. 


ArTICLE 2. (1) Any person exercising the functions of commanding 
officer aboard an aircraft shall be bound to render assistance: 


a) To any person who is at sea in danger of being lost; 

b) To any person who is on an aircraft which is in danger of being 
lost or who is in danger of being lost as a consequence of damage 
to an aircraft wherever he may be.1 See p. 5. 


Insofar as the aircraft can, without serious danger to itself, its crew, pas- 
sengers or other persons, go to the scene with the possibility of rendering 
useful aid. 

(2) Such obligation shall not exist unless the aircraft is in the course 
of a trip or ready to depart. 

(3) Every ship captain shall be bound, under the circumstances con- 
templated in paragraph (1) to render assistance to any person who is at 
sea in danger of being lost on an aircraft or as the consequence of damage 
to an aircraft. 

(4) The obligation of assistance shall cease when the one who is under 
such obligation knows that assistance is assured by others under similar or 
better conditions than it could be by himself. 

(5) No liability can rest with the owner of the ship or the operator 
of the aircraft, as such, by reason of failure to discharge such obligation, 
except in case that he has ordered the person bound to render assistance 
not to render it. 


ArtTIcLe 3. (1) Any assistance rendered in discharge of the obligation 
contemplated in the foregoing article shall call for an indemnity based on 
the useful expenses or the necessary expenses justified by circumstances, as 
well as the damage suffered in the course of operations. 

(2) If such assistance was rendered voluntarily without there having 
been any obligation to do so, the assister shall have no right to an indemnity 
unless he has obtained a useful result by saving persons or by contributing 
thereto. 

(3) The indemnity shall be payable by the operator of the aircraft as- 
sisted or by the owner of the ship assisted. 

(4) The said indemnity cannot exceed the sum of 125,000 francs per 
person saved and, if none have been saved, the sum total of 125,000 francs, 
said sum being considered as referring to the French franc containing 65% 
milligrams of gold of a standard of fineness of 900/1000. It may be con- 
verted into each national currency in round numbers. 

It cannot, furthermore, be greater than the value of the aircraft before 
the accident, such value being calculated on the basis of 250 francs per kilo- 
gram of weight of the aircraft, by the weight being understood the weight 
with the total maximum load as shown on the certificate of airworthiness 
or any other official document. 

(5) In case there has been assistance by several persons and the sum 
total of the indemnities due exceeds the limit fixed in the foregoing para- 
graph, a proportional reduction of the indemnities shall be made. 





*Text adopted on the first reading at the Ninth Session of the International 
Technical Committee of Aerial Legal Experts, Berlin, September 26-29, 1934. 
Translation furnished through the courtesy of Mr. Stephen Latchford, Technical 
Assistant, Treaty Division, Department of State, Washington, D. C 

1. The Committee charged its Reporter to examine to what extent a 
greater precision or limitation could be obtained respecting the obligation of 
assistance in this last case. 
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ArtIcLe 4. (1) Incase of assistance and salvage of the aircraft or the 
cargo thereof, a remuneration shall be payable on the following bases: 


a) In the first place, the success obtained, the efforts and deserts 
of those who have rendered assistance, the danger run by the ship or 
aircraft assisted, by its passengers and crew, by the cargo thereof, by the 
salvors, the time spent, the expenses incurred and damage suffered and 
the liability and other risks run by the salvors, the value of the property 
risked by them, taking into account, if the case so requires, the special 
adaptation of the salvor craft; 


b) Secondly, the values salved. 


(2) However, if the person who has effected the operations of as- 
sistance and salvage is entitled to an indemnity under Article 3, there must 
be deducted, from the amount of the remuneration, the amount of the in- 
demnity to which such person is entitled for his expenses and damage. 

(3) The remuneration can never exceed the value of the property 
salved at the conclusion of the operations of assistance and salvage. 

(4) In case there has been assistance or salvage by several persons, 
the remuneration shall be divided among them on the bases established in 
paragraph (1) of this article. 

(5) The same rules shall apply in case of assistance and salvage of a 
vessel or its cargo by an aircraft. 


ArTICLE 5. In case there has been both assistance and salvage of per- 
sons and of an aircraft or its cargo, the one who has saved persons shall be 
entitled to a fair share of the remuneration granted for the assistance and 
salvage of the aircraft or its cargo, without prejudice to the right to an 
indemnity which he has under Article 3. 


ArtIcLE 6. (1) No indemnity or remuneration shall be due if the 
assistance was rendered or the salvage effected in spite of the express and 
reasonable refusal of the one who was assisted or salved. 

(2) The court may reduce or disallow the indemnity or the remunera- 
tion if it appears that the person who performed the operation of salvage 
or assistance, through his fault, rendered the salvage or assistance necessary, 
or was guilty of theft, receiving of stolen goods or other fraudulent acts. 


ARTICLE 7. The remuneration due for the operations of assistance or 
salvage shall be payable by the operator of the aircraft or the owner of the 
vessel, with reservation, in a proper case, of the latter’s recourse against the 
owners of goods.2 See page 5. 


Articte 8. The personal effects and baggage of the crew and the pas- 
sengers, and articles transported under the regime of postal conventions are 
not to be included in the property salved either for purposes of calculating 
the remuneration, or with regard to the recourses to be exercised. 


ArtIcLE 9. (1) Indemnity and remuneration actions must be brought 
within one year from the end of the operations of assistance. 

(2) The method of calculating the limitation period, as well as the 
causes of suspension and interruption of such period, shall be determined 
by the law of the court before which the case is brought. 


ArticteE 10. Any salvage agreement entered into at the time and under 
the influence of danger may, at the request of one of the parties, be annulled 
or modified by the Court, if it considers that the terms thereof are not 
equitable, and particularly when the remuneration is excessively large or 
small and out of proportion with the service rendered. 





2. The Committee charged its Reporter to examine whether it would not 
be possible, without waiting for a general regulation of the question of general 
average, to regulate this recourse against the owners of goods for air naviga- 
tion, the owner of the ship having a recourse against the shippers since there 
will be general average. 
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ArtIcLE 11. To hear indemnity or remuneration actions the following 
authorities shall have jurisdiction, in the territory of each of the High 
Contracting Parties, at the option of the plaintiff: the judicial authorities 
of the defendant’s domicile, those of the place where the operations of as- 
sistance and salvage were effected and, if there has been an attachment of 
the aircraft or cargo salved, the judicial authorities of the place of such 
attachment. 


ArtTicLe 12. Any person who has the disposal of an aircraft and who 
uses it for his own account shall be termed operator of the aircraft. 

In case the name of the operator is not recorded on the aeronautic 
register or any other official document, the owner shall be deemed to be the 
operator subject to proof to the contrary. 


ARTICLE 13. This Convention shall apply to Government aircraft, includ- 
ing military, customs and police aircraft, with reservation of the provisions 
of Article 11 relating to jurisdiction and, as regards military, customs and 
police aircraft, with reservation of the provisions of Article 2 relating to 
the obligation of assistance and salvage. 


ArtIcLeE 14. This Convention shall apply for each of the High Con- 
tracting Parties whenever the aircraft or the vessel which rendered or re- 
ceived assistance is registered in the territory of another High Contracting 
Party. 





NOTES, COMMENTS, DIGESTS 


RoBert KINGSLEY 
SAut N. RITTENBERG 


Department Editors 


NOTE AND OPINION 


Arr TRANSPORT—AIRLINE Prtots’ Wace Dispute.—[National Labor Rela- 
tions Board] Section 13 of the Revised Air Mail Law? provides that: 


It shall be a condition upon the awarding or extending and the holding 
of any air-mail contract that the rate of compensation and the working con- 
ditions and relations for all pilots, mechanics, and laborers employed by the 
holder of such contract shall conform to decisions of the National Labor 
Board. This section shall not be construed as restricting the right of col- 
lective bargaining on the part of such employees. 

Extensions of temporary air mail contracts embody agreements on the 
part of the contractors to conform to decisions of the National Labor Board 
and not to restrict the right of collective bargaining. 

The National Labor Board was created on August 5, 1933, under authority 
of the National Industrial Recovery Act,? and in September, 1933, the Air 
Line Pilots’ Association and five air transport companies? submitted a con- 
troversy over rates and methods of pay for pilots to the Board. Due to 
uncertain conditions in the industry following the cancellation of the air mail 
contracts, the opinion of the Board was not rendered until May 10, 1934.4 
The decision continued the pay differentials existing on October 1, 1933, for 
co-pilots and for flying over dangerous terrain. The Chairman of the Board 
indicated that the rates provided in the opinion should apply if S. 3170 be- 
came law. That bill was approved on June 12, 1934, and became known as 
the Revised Air Mail Law.5 

Many of the operators paid the scale fixed in this opinion, and others 
paid the equivalent thereof. However, some did not pay the scale—despite an 
agreement to do so as a condition to the extension of their temporary con- 
tracts. As a result, complaint was made to the Post Office Department of the 
alleged failure of Long and Harman, contractor on Air Mail Route 15, to pay 
the scale provided for in the opinion of the Labor Board. 

The Post Office Department held a formal hearing and a memorandum 
decision was issued by Solicitor Karl Crowley on December 5, 1934, providing 
in general that the Revised Air Mail Law requires the application of the 
Labor Board’s opinion to the contract in question. The memorandum per- 
mitted the contractor to conform to the scale set up, by January 1, 1935, or 
have its contract cancelled as of January 15, 1935. 





. _ 1. Public Act No. 308, 73rd Congress, 2d Session, ‘oved 
5 JOURNAL OF AIR Law 462 (1934). eee oe Se 


2. 48 Stat. 195. 


3. American Airways, Inc.; Eastern Air Transport, Inc.; Transcontinental 
& Western Air, Inc.; United Air Lines, Inc.; and Western Air Express, Inc. 


4. See 6 JouRNAL oF AIR Law 144 (19385). 
5. Supra, note 1. 
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Eventually appeals were taken by both the Air Line Pilots’ Association, 
in the case of Pilots Hays, Kay, and Turner, and by Long and Harman. 
These appeals were taken up by the new National Labor Relations Board 
which had been created by Executive Order of June 29, 1934.® 

The decision of the National Labor Relations Board is as follows :7 

Long and Harman Incorporated is subject to the Code of Fair Competi- 
tion for the Air Transport Industry. This company secured an air-mail con- 
tract from the United States Government effective for the period of a year 
from June 1, 1934, subject to satisfactory operation during a preliminary 
period ending August 31, 1934. After receiving the contract, the company 
hired several pilots. The terms of employment were made with each pilot 
individually. The agreements were oral and the exact terms do not appear 
in the record. From all the circumstances it appears that the term of em- 
ployment was to be extended and the wage scale increased if the government 
extended the contract beyond the preliminary period. 

After a month or six weeks had elapsed the company asked the indi- 
viduals to sign contracts embodying the wage scale being paid and definitely 
ending the term of employment on August 31, 1934. The pilots refused to 
sign such contracts, and at this time the company did not insist. The pilots, 
much disturbed over what they considered to be the efforts of the company 
to change their conditions of employment, began to meet together frequently. 
A majority of the pilots became members of the Air Line Pilots’ Associa- 
tion. L. S. Turner, one of the pilots, was the local representative of the 
union. M. M. Kay, another pilot, met with the others although he was not 
a member of the union. Apparently the pilots had banded together as a 
defensive measure out of fear that the company would change the conditions 
of employment. No demand was made on the company for a collective 
agreement or for any concession in working conditions. Toward the end of 
August the situation became acute. Harman, one of the owners, called the 
pilots individually into his office to demand that they sign contracts continuing 
the existing wage scale after August 3lst. Two of them, Kay and Hays, 
refused to sign. They asked to be allowed to see the contract but Harman 
refused to allow them to read it until they had signed. Due to their refusal 
to sign they lost their positions on August 3lst. Turner was not asked to 
sign a contract. The company discharged him on August 31st. The re- 
mainder of the pilots’ group either signed the contracts or left the company 
voluntarily. 

Although the pilots had made no formal demands on the company for 
recognition they did make informal requests on August 25th to be heard by 
the employer as a group on the dispute over wages and other terms of em- 
ployment. Turner, on August 25th, requested the operations manager to 
arrange a mecting for the pilots with Harman. Later in the day Kay, the 
non-union man, acting as the representative of the others, asked Harman 
to call in the pilots and talk over the disputed issues collectively. These 
requests for a group meeting were turned down. Harman continued his 
insistence that the men sign the individual contracts. 

It is clear from the record that Harman was aware of the organization 
of the company’s pilots. We are convinced that the pilots brought home to 
the company their desire to have the dispute considered on a collective rather 
than an individual basis. We held in the Caldwell case* that insistence by the 
company upon individual contracts in the face of an expressed request of the 
employees for collective bargaining is a violation of Section 7(a). The situa- 
tion in the present case is similar. The employees were acting in concert to 


esis es oo under authority of Pub. Res. No. 44 of the 78rd Congress, 48 
7 In the Matter of Long and Harman, Inc. (Dallas, Texas) and G. L. 
Hays, M. M. Kay, and L. S. Turner. Case No. 202. Hearing, January 10, 1935, 
and Decision, ‘February 21, 1935. 
*In the Matter of Edward F. Caldwell € Company, Inc., and Lighting Equip- 
ment Workers Local Union No. 19427. Case No. 31. Decision, August 9, 1934. 
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protect their working conditions and requested through their representative 
an opportunity to deal collectively on the matter in dispute. The company 
ignored the request for a collective discussion and instead insisted on indi- 
vidual bargaining leading to individual contracts as a condition to further 
employment. We regard this action of the company as a violation of 
Section 7(a). 

L. S. Turner was not asked to sign a contract in August. The company 
admits that its failure to offer Turner employment after August 3lst amounted 
to a discharge. A number of reasons are advanced for his discharge but we 
are not impressed by them. Turner is an able pilot and during his employ- 
ment with Long and Harman put in more hours of flying for the company 
than any other pilot. The record shows that the company was hostile to 
Turner because of his union affiliations. He was an active union man and 
served as the local representative of the Air Line Pilots’ Association. We 
are convinced that his participation in the collective activity of the pilots, as 
previously related, was a determining factor in his discharge. 

Long and Harman Incorporated on January 1, 1935, transferred and as- 
signed its air-mail contract to Braniff Airways, with the approval of the 
Postmaster General. What obligation, if any, by the terms of the air-mail 
contract and the Air Mail Act of 1934, may rest upon the assignee, Braniff 
Airways, as a result of this decision, is within the province of the Post- 
master General to determine. Braniff Airways was not a party to the pro- 
ceedings before us. Jong and Harman Incorporated, according to our 
information, has ceased to engage in flying operations. Reinstatement of 
M. M. Kay, G. L. Hays and L. S. Turner to their former positions which 
would be the normal restitution for the violation involved, has thus become 
impracticable. The company should, however, pay to Messrs. Kay, Hays and 
Turner back pay from August 31, 1934, the date of termination of their em- 
ployment, to December 31, 1934, the date on which the company ceased flying 
operations pursuant to its assignment of the air-mail contract to Braniff Air- 
ways. The amount of this restitution should be equal to the sums paid, dur- 
ing the period stated, to the men who were employed to fill the places of 
Kay, Hays and Turner. 

Findings: By insistence upon individual bargaining in denial of a re- 
quest for collective negotiations which resulted in forcing out of employ- 
ment M. M. Kay and G. L. Hays and by discharging L. S. Turner under the 
circumstances above set forth, Long and Harman Incorporated has violated 
Section 7(a) of the National Industrial Recovery Act. 

Enforcement: Unless within ten days from the date of this decision 
Long and Harman Incorporated notifies this Board that it has paid to Kay, 
Hays and Turner the money restitution above specified, the case will be 
referred to the Compliance Division of the National Recovery Administra- 
tion and to other agencies of the Government for appropriate action. 


Nationa Lazor RELATIONS Boarp. 


Francis Biddle, Chairman, 
H. A. Millis, 
Edwin S. Smith. 


COMMENTS 


AIRPORTS—MUNICIPAL—PLEDGING oF GENERAL REVENUE FOR REPAYMENT 
or Feperat Loan.—[Arkansas] Suit was brought to enjoin the City of Little 
Rock from entering into a contract with the Federal Emergency Administra- 
tion of Public Works for the purpose of obtaining a loan with which to con- 
struct and equip a municipal airport. The plan of repayment was threefold: 
(1) By the pledging of the earnings of the airport; (2) by the transfer of 
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money from the city’s general revenue fund to an airport fund if the earn- 
ings were insufficient to pay the expenses of operation and maintenance; and 
(3) by the payment of $3,800.00 per annum from its general revenue fund or 
as much as would be necessary to repay the loan. The grounds of complaint 
were constitutional limitations on the power of the municipality to use general 
revenue funds for repayment of the loan. Held: Cities of the first class 
may pledge their general revenue for repayment of loan for municipal air- 
port on the condition that such money is expended after the city has paid 
the expenses of its essential statutory functions. Parker v. City of Little 
Rock, — Ark. —, 75 S. W. (2d) 243 (1934). 

In 1934, the constitution of Arkansas was amended to protect the tax- 
payers from the overburdening debts of counties and cities by stipulating 
that fiscal affairs must be conducted on a sound financial basis.1 However, 
this was soon considered insufficient to accomplish the purpose and in 1926 
another amendment was enacted with the provision that municipalities shall 
not lend their credit nor issue bonds with certain exceptions but with a pro- 
viso allowing cities of the first and second classes to issue bonds with the 
consent of the electorate to be obtained on each issue.2 In 1929, the state 
legislature passed a statute allowing cities of the first class to acquire and 
own airports.2 The respondent city availed itself of this provision and 
planned to effect its accomplishment by means of a Federal loan. The ques- 
tion of the necessary bond issue was not submitted to the people.4 

When the validity of such action by the municipality was questioned in 
the Supreme Court, the majority decided in favor of its constitutionality in 


light of the amendment of 1924, and omitted any discussion of the amendment 
of 1926. The opinion does not make it clear whether the Federal loan was 
evidenced by bonds. The impression is given that the majority of the court 





1. “The fiscal affairs of counties, cities and incorporated towns shall be 
conducted on a sound, financial basis, and no county court or levying board or 
agent of any county shall make or authorize any contract to make any allow- 
ance for any purpose whatsoever in excess of the revenue from all sources for 
the fiscal year in which said contract or allowance is made:” Ark, Const. Am. 
XI. (1924). 

2. “Neither the State nor any city, county, town or other municipality in 
this State shall ever lend its credit for any purpose whatever; nor shall any 
county, city, town or municipality ever issue any interest-bearing evidences of 
indebtedness, except such bonds as may be authorized by law to provide for and 
secure the payment of the indebtedness existing at the time of the adoption of 
the Constitution of 1874, and the State shall never issue any interest-bearing 
treasury warrants or scrip: provided that cities of the first and second class, may 
issue by and with the consent of a majority of the qualified electors of said 
municipality voting on the question at an election held for the purpose, bonds in 
sums and for the purposes approved by such majority at such election as fol- 
lows: . . . for the purchase, development and improvement of public parks and 
fiving fields located either within or without the corporate limits of such mun- 
icipality . . . said election shall be held at such time as the city council may 
designate by ordinance, which ordinance shall specifically state the purpose for 
which the bonds are to be issued, and if for more than one purpose, provision 
shall be made in said ordinance for balloting on each separate purpose . . -: 
Ark. Const. Am. XVI. (1926). 

8. The final step of referendum by the electorate as means of check is 
widely used. After discussing the varied means available for the initiating of 
local airport development, Mr. Grover says. “It must not be forgotten that state 
constitutions and general revenue statutes frequently call for a referendum upon 
an increase in the tax levy for a new project, and for a bond issue. Thus even 
where the power of acquisition and maintenance seems to rest in the local gov- 
erning body without ratification, the electorate retains indirect control by its 
power to throttle necessary financial measures:” R. L. Grover, “Legal Basis 
of Municipal Airports,” 5 JouRNAL oF Arr Law 410, 418 (1934). 


4. See dissenting cpinion at page 247. 
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could envision no harm in allowing the city to take advantage of the Federal 
government’s generosity in aiding the city in advancing its public activities on 
the theory that the city would be limited in its total expenditures to the annual 
revenue and that only the amount remaining from such total after all the 
necessary municipal expenses had been paid would be available for other 
public expenditures. Therefore, the court was obliging in overlooking the 
constitutional mandate of 1928. 

The dissenting judges pointed out that the very essence of the latter 
amendment was put aside by the action of the majority in refusing to take 
notice of its existence. If the means adopted by the city in pledging its 
revenue was that of a bond issue as it seems to have been from the discus- 
sion in the dissent,® it is difficult to give any satisfactory legal explanation for 
the majority’s view. The public opinion of the state seems to indicate a hos- 
tility to the extension of such financial activities of officials without the sanc- 
tion of the electorate and it appears unwise to hinder the public support of 
municipal aviation by the deliberate failure to follow the procedure adopted 
by the people themselves. The advantages of the attempt to gain favor by 
granting the opportunity to the electorate to put their stamp of approval upon 
the project would seem to outweigh the possible disadvantage of a vote dis- 
approving the plan, since once the support of the city’s inhabitants is obtained 
by respecting their regulations a large gain in public support in many phases 
of the project will have been the beneficial outcome of cooperation.® 

Hortense Kien. 


Contracts—INFANTS—AVIATION MECHANICS CouRsSE AS A NECESSARY.— 
[New York] Plantiff enrolled in the defendant school for a course in avia- 
tion mechanics; his father paid part of the tuition fee and the plaintiff paid 
the remainder. After completing the course, he attempted to rescind the con- 
tract on the ground of his infancy and he brought this action, by his guardian 
ad litem, to recover the tuition fee. The training course was held to be a 
necessary. Defendant had judgment on the additional ground that this was 
an original undertaking of the father for the benefit of the son. Curtis v. 
Roosevelt Aviation School, Inc., Municipal Court of New York, Borough of 
Brooklyn, 6th Jud. Dist., May 25, 1934. 

The rule is everywhere established that an infant, when his parent or 
guardian is either unable or unwilling to furnish them, may bind himself for 
necessaries; and the term necessaries includes food, clothing, medical care, 
and such education and training as may be suitable to his estate and expecta- 
tions.1 In the United States, a common school education is generally held to 





5. “In the Little Rock case thousands of dollars of the general revenue of 
the city is pledged to pay this bond issue:” dissenting opinion. 

6. he city of Pine Bluff called an election to determine whether the city 
should issue bonds for the building of city sewer system after an agreement had 
been made between the city engineers and the Civil Works Administration: 
Atkinson v. City of Pine Bluff, — Ark. —, 76 S. W. (2d) 982 (1934). 


1. Co. Lit. 172a. But it must be shown that the contracting infant has no 
parent or guardian able or yer; A to furnish the necessaries: Kline v. L’- 
Amoureux, 2 Paige (N. Y.) 419 (1831); Mauldin v. So. Shorthand € Sees 
University, 126 Ga. 681, 55 S. E. 922 (1906): McKanna v. Merry, 61 177 
(1871). Any recovery from an infant is upon a ce “oy 
Wallin v. Highland Park Co., 127 Ia. 131, 102 N. W. 839 (1905). Whether or 
not the education was suitable to the infant's station and expectations is a 
matter for the jury: Cory v. Cook, 24 R. I. 421, 58 A. 315 (1902—bookkeeping) ; 
Nielson v. International Text Book Co., 106 = 104, 75 A. 330 (1909—course in 
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be a necessary as a matter of law,? whereas, except in unusual circumstances, 
a professional or classical education is generally held not to be one.? How- 
ever, training whereby an infant may learn a trade suitable to his position 
is a necessary.4 Thus training for the occupations of pattern maker, cabinet 
maker, and farmer is a necessary. 

Hamilton v. Bennett® is authority for the proposition that flying instruc- 
tions do not fall within the category of necessaries for which an infant might 
bind himself, but in that case it did not appear that the course of training was 
such as to qualify the infant for employment as a pilot. It would seem that 
to be deemed a necessary a course of flying instructions would have to pre- 
pare one for employment in the field of commercial aviation. 

In deciding whether or not a given training course in the field of aviation 
is to be classed as a necessary, circumstances in addition to the conventional 
inquiries with regard to the infant’s having a parent or guardian able and 
willing to supply him with suitable education and training and whether the 
cost of the training is reasonably proportionate to the estate and expectations 
of the infant will merit serious consideration. The course of training should 
be such as would enable a student successfully completing it to comply with 
the license requirements® for airplane mechanic, engine mechanic, or com- 
mercial pilot of United States Department of Commerce. If the course con- 
sists of flying instruction, the court should be satisfied that the infant is 
physically qualified to obtain a commercial pilot’s license, in the event of his 
successful completion of the course. In other words, the course of training 
should be such that the student, upon the successful completion thereof, would 
be qualified to pursue his chosen trade. 


A minority in number of American jurisdictions require an infant seeking 
to rescind a contract on the ground of infancy, when the contract is a bene- 
ficial one although not strictly for a necessary, to return to the other party 
such consideration as the infant may have received, or the reasonable value 
thereof.7 This case was brought in such a jurisdiction. Because of the 
impossibility of returning the benefits in a case such as this, the nature of 
the training course might not need to be as closely scrutinized as would be 


electrical engineering) ; Sisson v. Schultz, 251 Mich. 553, 232 N. W. 253 (1930— 
musical education) ; Crandall v. Coyne Electrical School, Inc., 256 Ill. App. 322 
(1930—electrical training) ; Wallin v. Highland Park Co., supra (pharmacy) ; 
Mauldin v. Southern Shorthand & Business University, supra (stenography). 
The burden of proving that the training is suitable to the infant’s station is on 
the party trying to hold the infant: Crandall v. Coyne Electrical School, Inc., 


“—— 

International Text Book Co. v. Connelly, 206 N. Y. 188, 99 N. E. 722 
(1912) ; Middlebury Reece 4 v. Chandler, 16 Vt. 683 (1844); Halsted v. Halsted, 
239 N. Y. Supp. 422 (1930); Crandall v. Coyne Electrical School, ae supra 
note 1; Mauldin v. fo. Shorthand ¢ Business University, supra note 1 

. Gayle v. Hayes, 79 Va. 542 (1884); Turner v. Gaither, 83 N. C. 357 
(1879); International Text Book Co. v. Connelly, supra note 2; Middlebury 
College v. Chandler, supra note 2; Mauldin v. So. Shorthand ¢ Business Uni- 
omrete. supra note 1; Halsted v. Halsted, supra note 2. 

4.’ Nielson v. International Text Book Co., supra note 1; Wilhelm v. Hard- 
man, 13 Md. 140 (1858); a Vv. Hogg. 1 Tread. (s. Cc.) 117 (1812); 
Cooper v. Simmons, : Hurl. & N. 707, 719 (1862); Pardy v. American Ship- 
Windlass Co., F ag R. I. 147, 87 A. 706 (1897). 

5. 7. 5 - 122—D (Eng., 1930). 

6. yg Department of Commerce Aeronautics Bulletin No. 7, ch. 5, 
p. 18- 28: oh. x pp. 27-29. See also Department of Commerce Aeronautics Bul- 
etin No. 1, pp. 39-43. 

iP Riley v. Mallory, 33 Conn. 201 (1863) ; i tonth v. Stevens, 48 MJ H. 251 
(1869) ; Mutual Milk & Cream Co. v. Prigge, 98 N. Y. Supp. 458 (1906) ; 

v. Wuertz, 140 N. Y. Supp. 573 (1913); Lown v. Spoon, 143 N. Y. a 275 
(1913) ; Myers v. Hurley Motor Car Co.. 373 U. S 18, 47 S. Ct. 277 (1927); 
Pettit v. Liston, 97 Ore. 464, 191 P. 660 (1920). 
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the case if the controversy arose in a jurisdiction following the majority rule. 
Francis D. Rortu. 


ConstITUTIONAL LAw—State LecIsLatTion—ArrcraAFt Lic—ENSING—DELE- 
GATION OF LEGISLATIVE Power—[Minnesota] The decision in the second 
Minnesota case testing the constitutionality of their act to regulate aero- 
nautics has been handed down.! The suit was brought against the members 
of the Minnesota Aeronautics Commission under the Declaratory Judgments 
Act. The plaintiff contended that the requirement of a Federal license for 
both plane? and pilot? was an unwarranted delegation of legislative power. 
With this the court was in accord. Nieman v. Minnesota Aeronautics Com- 
mission, District Court of Ramsey County, Minnesota, 2nd Judicial District, 
January, 1935. 

The logic of the opinion eludes the present writer’s comprehension. The 
view is taken that it was permissible for the legisiature to provide that air- 
craft operating within the state should conform with respect to design, con- 
struction, and airworthiness to the standards prescribed by the United States. 
But when that body conferred the power to grant such licenses on the Depart- 
ment of Commerce, says the court, it delegated its legislative power. Is it 
not obvious that before a license is conferred, the legislative process has been 
completed? Here the legislature adopted as its own the standards of the Air 
Commerce Act which consist of the rules and regulations promulgated by the 
Commerce Department. When it had done that, only the ministerial or 
quasi judicial function of granting the license remained. The decision of the 
court would seem to be based upon a questionable interpretation of the 
nature of a delegation of legislative power. 

The outcome of the case has resulted in a proposed amendment to the 
Minnesota Aeronautics Act, whereby licenses for intrastate flying may be 
obtained either through the Commerce Department or the Minnesota Aero- 
nautics Commission. The passage of such bill would be extremely regret- 
able. It would undo what the American Bar Association Committee on Aero- 
nautical Law and the National Association of State Aviation Officials have 
accomplished only after a fight of many years. A Federal license requirement 
is the only practical solution of the licensing problem. It is the only means 
by which the essential uniformity can be assured. But the bill will do more 
than result in a divergence of standards. It will cause unnecessary duplica- 
tion, less efficiency, and increased expense which the state may find itself 
unable to bear. And finally, it seems unreasonable to suppose that anyone 
who can qualify for a Federal license will apply to the state. In the interest 
of aeronautical progress, the present code should be permitted to stand. 

Cecite L. Pirtz. 





1. For earlier mention, see comment in 6 JouRNAL oF AIR Law 146 
(January, 1935). 

2. Minnesota Laws, 19338, C. 38, §2. 

3. Ibid, §3. 

4. The arbitrary action so feared by Judge Michael is much more likely 
to arise under the proposed legislation since no hearing is provided either on 
refusal or revocation of a license. There is, however, such provision in the 
Federal licensing act. And, further, should the court’s view be given weight, 
the proposed section 2(a) which provides that the Minnesota Aeronautics Com- 
mission may require an approved type certificate issued by the Department of 
Commerce, can be said to be an Invalid delegation. 
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INSURANCE—CONSTRUCTION OF “ENGAGED IN” AND “PARTICIPATING IN” 
AviaTIon Crauses.—[Federal and New Mexico] Recently two cases have 
been decided which involve a new and interesting angle on the problem of the 
construction of aviation clauses in insurance policies. The first dealt with 
the situation where the insured was killed, while a passenger, by a fall of 
the airplane during a scheduled trip. The policy contained the following pro- 
vision: “This double indemnity benefit will not apply if the insured’s death 
resulted . . . from engaging, as a passenger or otherwise, in submarine or 
aeronautic operations.” The plaintiff was defeated in the lower court. Held, 
on appeal, affirmed. The clause was free from ambiguity and contained the 
specific provision “as passenger or otherwise” which made it all-inclusive; 
and it therefore exempted the insurer from liability. Mayer v. New York 
Life Insurance Co., 74 F. (2d) 118, C. C. A. 6th, December 7, 1934. 

The appellant contended that the word “engaged” denotes continuity, 
frequency, and regularity, and is not synonymous with “participating” and 
therefore does not cover the casual passenger. He argued further that there 
are different classes of passengers, one composed of those who are engaged 
in aeronautic operations—such as an executive of the company—, and another 
comprising casual passengers who ride for pleasure or transportation and 
who are not engaged in aeronautic operations; the clause referred to the 
former class, but not the latter. The court gave no weight to these conten- 
tions, but referred to and followed the case of Goldsmith v. New York Life 
Insurance Co.1 There the court followed the same reasoning in reaching its 
conclusions as the court did in the principal case. There was a dissenting 
opinion in the Goldsmith case, that followed the reasoning and interpretation 
that was advanced by the appellant in the principal case, that the phrase 
“passenger or otherwise” pertained only to passengers who were affiliated 
with airplane companies. However, this dissenting view seems to be an unrea- 
sonable and technical interpretation of the clause and contrary to the intent 
of its framers. A case reaching a seemingly contrary result to that of the 
Goldsmith case was Provident Trust Co. of Philadelphia v. Equitable Life 
Assurance Society.2, The policy contained a clause which was the same as in 
the principal case, except that it ended with “aeronautic expeditions” instead 
of “aeronautic operations.” The court held that since the ordinary meaning 
of the words should be applied to this phrase, a passenger riding in a plane 
would not be engaging in “aeronautic expeditions” and allowed recovery.’ 
But the problem was, of course, distinguishable from that raised by the 
clauses “engaged in” and “participating in.” 

In the Goldsmith case, the court made an exhaustive survey of the past 
decisions dealing with the problem and concluded that they fell into two 
classes, allowing recovery to a passenger, or prohibiting it. The first classi- 
fication is as follows: “The words, ‘engaged in aeronautics or aviation,’ 
‘engaged in aeronautic activity,’ ‘engaged in aeronautic expeditions,’ do allow 
recovery in the case of an ordinary passenger in an airplane.” Many cases 
can be found that support this conclusion.5 

- 69 F. (2d) 278 (C. C. A. 8th, 1988). 

- 816 Pa. 21, 172 A. 701 (1933) 


1 
2 . 
3. Contra, Gibbs v. Equitable Life Assurance Co., 256 N. Y. 208, 176 N. 
E. ase (1929) 
5 





k Supra note 1. 
. Benefit Assn. of Ry. Employers v. Hayden, 175 Ark. 565, 299 S. W. 995 
(1927); in this case the policy excluded from coverage fatal injury “while 
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It can be seen that this is primarily a problem of construction and inter- 
pretation of the various clauses. Therefore, it would be advisable to con- 
sider the proper definitions of the words in these clauses. The word “en- 
gaged” has been, in previous cases, defined as a “word that denotes action; 
it means take part in.”6 Also it has been defined as a “word that means to 
take part in, be employed in, however the employment may arise.”? It has 
often been pointed out that the word denotes regularity and frequency as 
opposed to the word “participating” which signifies the contrary. Thus 
when the word “engaged” is used in an aviation clause of an insurance policy 
it has almost uniformly been construed as affecting only those actually and 
permanently affiliated with and employed in the industry. Therefore, the 
casual passenger is covered by the policy and the insurer is not freed from 
liability in case of the insured’s death by flying. The appellant in the prin- 
cipal case consequently maintained that the case fell into that class. To 
answer this argument it is necessary to examine the clause more closely. It 
is seen that the word, “engaged,” is modified by the phrase “passenger or 
otherwise.” The court said in this respect, “Applying their ordinary meanings 
to these words it is in fact difficult to conceive of any way in which one 
could engage ‘as a passenger’ in aeronautic operations except by riding in a 
plane. The words ‘as a passenger or otherwise’ define and modify the words 
‘engaging . . . in aeronautic operations,’ and are unlimited in scope.” The 
idea of regularity and frequency is modified by the latter part of the clause, 
and is thus nullified. This seems a very reasonable interpretation and one 
that more nearly corresponds with the apparent intent of the party who 
framed the contract of insurance. It seems quite obvious that this clause 





engaged in aeronautics or under water navigation.” The insured was killed 
while a passenger in an aeroplane. It was held that his death was covered by 
the policy; that the word “engaged” in its ordinary sense means something more 
than taking a trip as a passenger. 

In Masonic Accident Insurance Co. v. Jackson, 200 Ind. 472, 164 N. E. 628 
(1929), the policy excluded death while “engaged in aviation or ballooning.” 
The insured was killed while passenger in an aeroplane. The court followed the 
~~ —. supra, and held the insured’s death while a passenger was covered 
yy e policy. 

In Peters v. Prudential Ins. Co. of America, 133 Misc. 780, 233 N. Y. Supp. 
500 (1929), the policy excluded death “from having been engaged in aviation or 
submarine operations or military or naval service in time of war.” The insured 
was killed while a passenger in an airplane. The language was held to be 
ambiguous, because it might mean aviation in time of war, and, further, because 
the words, “engaged in aviation,” convey “something more than occasional 
participation” in aviation. Therefore, the insured’s death was held to be cov- 
ered by the gee. 

In Gits v. N. Y. Life Ins. Co., 32 F. (2d) 7 (C. A. 7th. 1929), the policy 
excluded from double indemnity ‘death “from maneine in submarine or aero- 
nautic operations.” The insured was a passenger in an airplane when killed. 
The court followed the case of Masonic Accident Insurance Co. v. Jackson, supra, 
saying “*. . . The intent and scope of the clause is ambiguous and involved in 
doubt. The ambiguity and doubt are emphasized by the facility with which the 
insurer could have included passengers within the exception, were it so intended.” 

In Gibbs v. Equitable Life Assurance Society of the U. 8., supra note 3, the 
policy excluded from double indemnity benefits death resulting from “engaging, 
as a passenger or otherwise, in submarine or aeronautic expeditions.” The 
insured was killed while a passenger in a common carrier airplane. It was con- 
tended that he was not engaged in an aeronautic expedition and that his death 
called for double indemnity. The court held that the policy which was issued in 
1924 must be construed in the light of conditions then prevailing, and that it 
was intended to exclude from double indemnity death from riding in an airplane 
as a passenger. See, Charette v. Prudential Life Ins. Co. of America, 202 Wis. 
470, 232 N. W. 848 (1930): Woodmen of the World v. Compton, 140 Ark. 313, 
215 S. W. 672 (1919). 

6. Barnett v. Merchant’s Life Ins. Co. of Des Moines, Ia., 87 Oklo. 42, 208 
P. 271 (1922). 
us ste v. Guardian Life Ins. Co. of America, 88 W. Va. 563, 107 S. E. 
17 


177, 178 (1921). 
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was born of a desire to evade the construction the courts have made of 
previous clauses of this nature and was an attempt to make an all-inclusive 
exemption from liability in the case of death due to airplane accident. 

The second recent case falls into the other classification. There the in- 
sured’s wife and beneficiary sued the insurer on the policy for the death of 
her husband. He was riding as a casual, invited passenger in a plane owned 
and piloted by a friend of his, and was killed by its fall. The company 
denied liability under the policy because of a clause which read, “This policy 
does not cover death or other loss due to disease, whether acquired by acci- 
dent or otherwise, or sustained as the result of participation in aviation, 
aeronautics or subaquatics, . . .” The lower court found for the plaintiff. 
Held, on appeal, reversed. The court interpreted the clause to read, “This 
policy does not cover death or other loss . . . sustained as a result of par- 
ticipating in aviation or aeronautics.” Although the clause was poorly drafted, 
this was held to be the logical and sensible meaning, and a strained or unrea- 
sonable meaning would not be allowed although it might be grammatically 
correct. Therefore, under this construction the insurer was not liable for 
this type of risk: Sneddon v. Massachusetts Protective Association, Inc., 
— N. M. — 39 P. (2d) 1023 (Jan. 10, 1935). 

The appellee in the case relied on two arguments. The first and more 
important was that there is no real distinction between the term “engaged in 
aviation” and “participation in aviation.” However, as the court pointed out, 
this is contrary to the authorities. The Goldsmith case stated the second 
classification of these cases to include: “Those clauses using the words 
‘participating as a passenger or otherwise in aeronautics or aviation,’ ‘par- 
ticipating as a passenger or otherwise in aeronautic activity,’ or ‘participating 
as a passenger or otherwise in aeronautic expeditions.’ [These] cover a 


passenger in an airplane.’® Many cases can be found supporting this rule.® 
The word “participating” has been defined as “. . . to receive or have a 
part in a share of; to partake of; experience in common with others; 

."10 Participating, in reference to these clauses, has been used to denote 





8. Supra note 1. 

9. Bew v. Travellers Ins. Co., 95 N. J. Law 533, 112 A. 859 (1921) ; in this 
case the policy excluded “injuries . . . sustained . . . while participating in 
or in consequence of having participated in aeronautics.” The insured was 4 
passenger in an airplane when killed. His death was held to be excluded from 
coverage. 

In Pittman v. Lamar Life Ins. Co., 17 F. (2a) 370 (C. C. A. 5th, 1927), cert. 
denied 274 U. S. 750, 47 S. Ct. 764 (1927), the policy excluded death “while 
participating or as a result of participating in any submarine or aeronautic 
expedition, as passenger or otherwise.” The insured who was part owner of 
the airplane, was killed by the moving propeller blade as he passed near the 
front of the machine after landing. He had just returned from a flight during 
which his partner operated the plane. It was held that he was killed while 
participating in an aeronautic activity. 

In Head v. N. Y. Life Ins. Co., 43 F. (2d) 517 (C. C. A. 10th, 1930), the 
policy excluded from double indemnity “death . . . from participating, as a 
passenger or otherwise, in aviation or aeronautics.” It was held that a passenger 
in an airplane flying in the air participates in aeronautics and the plaintiff could 
not recover double indemnity for death of the insured while riding as a passenger. 

In First Natl. Bank of Chattanooga v. Phoenix Mutual Life Ins. Co., 62 F. 
(2d) 681 (C. C. A. 6th, 1933), the policy excluded from double indemnity benefits 
death “from participation in aeronautics . . . operations.” The insured was 
president of an aviation company operating around Chattanooga. He had a 
student pilot permit and took a pleasure trip to Florida in one of the company 5 
airplanes, which was operated by a company pilot. The plane crashed and the 
insured was killed. Although not acting as pilot on the trip, he was more than 
a passive participant in the venture. It was held his beneficiary could not 
collect double indemnity. 

10. Bew v. Travellers Ins. Co., supra note 9. 
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casual and infrequent trips in an airplane, while the word “engaged,” as 
defined above, denotes actual operation of an airplane. In the case of Price 
vy. Prudential Insurance Co.,11 the court said as to this distinction, “Being 
engaged in aviation operations means taking part in the operations of an 
aeroplane in some direct way, other than merely participating in the aero- 
autics by being in an airplane while it is in the air.’ The courts have uni- 
formly followed this distinction throughout the cases. Where the word 
“engaged” is used recovery is allowed for the insured who meets death while 
a passenger, unless the words “as a passenger” are added. However, where 
the word “participating” is used the insured is not covered by the policy if a 
passenger. There has been no reported case that has allowed recovery where 
the word “participating” has been used with the exception of the case of 
Tierney v. Occidental Life Insurance Co.12 There the insured was killed by 
a propeller blade after leaving the plane, and the court held that since the 
flight was over, the fact that he was struck by the propeller blade, and not 
the flight itself, was the proximate cause of his death.13 

The appellee in the Sneddon case also contended that the clause referred 
only to loss and death due to diseases arising from participating in aviation 
or aeronautics. The court admitted that the clause was poorly drafted and 
that it would have been much clearer if the words “death or other loss” had 
been repeated before the word “sustained.” However, they refused to permit 
this technical and unreasonable construction when the intent of the framers 
so obviously was that no recovery should be allowed for loss or death sus- 
tained as a result of participating in aviation or aeronautics. Thus it is clear 
that this case comes under the second classification, and the court followed 
the long line of precedent in interpreting the word “participating.” 

The above indicates the manner in which the courts have construed avia- 
tion insurance clauses in the past. When most of these clauses were framed, 
the aviation industry was in its infancy. The terms used in the clauses had 
entirely different meanings at the time, because aviation was considered an 
adventurous undertaking for the pleasure of a few daring people. How- 
ever, the courts today apply the present day meanings to terms which are in 
many cases substantially different.14 This is due to the rapid growth of avia- 
tion. It is now a recognized means of transportation, carrying thousands of 
passengers a year and still expanding rapidly. Therefore, due to the con- 
struction. of the clauses, which were framed some years ago, in the light of 
the present day knowledge of aviation the insurance companies have been 
forced to assume risks that they never intended to contract for. They have 
naturally desired to relieve themselves of this liability and have changed the 
wording of the clauses, intending to abolish their ambiguity and broaden 
their scope. 

During the last ten years the courts have formed the two lines of pre- 
cedent that are discussed above. The most recent clauses have been designed 





98 Fla. 1044, 124 S. 817 (1929). 
89 Cal. App. 778, 265 P. 400 (1928). 
Contra, Pittman v. Lamar Life Ins. Co., supra note 9. 
See Vaughn Miller. ‘Aeronautic Clauses in Life Insurance,” 11 Boston 
5 (1931); G LD. Lloyd, “Aviation Insurance,” 1 JouRNAL oF AIR Law 
; W. C. Crowdus, “Aviation Insurance,” 2 JouRNAL oF ArR Law 176 
; K. J. Kremlick, “Aviation Insurance Law,” 2 JouRNAL or AIR Law 524 
3 : Ralph Straub, “The Air Passenger and His Insurance,” 33 Law Notes 
105 (1929); and note by M. H. Braun, in 2 Air L. Rev. 77 (1931). 





282 JOURNAL OF AIR LAW 


to avoid any controversy as to their meaning. Thus it seems that the clause 
used in the Mayer case, “engaging, as a passenger or otherwise, in submarine 
or aeronautic operations,” meets both classifications. The word “engaged” 
takes care of those that are permanently connected with the aviation industry, 
and the phrase, “as a passenger,” excludes the casual passenger from the 
risk insured against. Two courts have construed this clause and both arrive 
at the same conclusion. Thus it seems that the insurance companies have 
succeeded in framing a clause that will convey their intention and free them 
from a risk not bargained for.15 
WiitaM G. Karnes. 


NEGLIGENCE—CONTRIBUTORY NEGLIGENCE—COLLISION WITH HAYRAKE ON 
RuNwAy—OrpInAry CareE.—[Wisconsin] Plaintiff’s airplane was returning 
to defendant’s airport from the northwest, in a northwest wind. The plane 
skirted the west side of the field, circled the south end, and then approached 
the field from the southeast. In landing, the pilot was blinded by the sun, 
and the plane struck a hayrake which was on the runway. Plaintiff sued for 
the resulting damage to the plane.1 In the lower court, the jury found for 
the plaintiff. Held: on appeal, reversed. The pilot was negligent, as a matter 
of law, if he proceeded to land voluntarily at a time when he was unable, 
because his vision was obscured, to see the rake. Davies v. Oshkosh Air- 
port, Inc., 214 Wis. 236, 252 N. W. 602 (1934), 1934 U. S. Av. R. 122. 

Governmental regulation? and flying technique require that normally a 
pilot, in landing a plane, do so into the wind, which in this case was from the 
northwest, with the result that plaintiff’s pilot was landing into the sun, as 
well as into the wind. The decision in the instant case seems correct, since 
the pilot should have “spotted” the hayrake on the runway as he was skirting 
the west side of the field when the sun was at his back; but the court, in 
laying down a specific standard of care for all cases, has only acted to in- 
volve itself in all manner of future difficulties. In the principal case the 
pilot’s failure to circle the field until he could get a clear view of the runway 
when his vision was unobstructed by the sun did constitute negligence. How- 
ever, a different case would be presented if the pilot had been flying, for 





_ 15. There are clauses in use today that allow recovery to a passenger 
killed while riding in a plane: see the case of Metropolitan Life Insurance Co. 
v. Conway, 252 N. Y. 449, 160 N. E. 642 (1980). For notes, see 30 Colum. Law 
Rev. 572 (April, 1930) and 78 Uni. of Penn. Law Review 914 (May, 1930): 
there was involved a policy that stated, “Death as a result of service, travel or 
flight in any species of aircraft, except as a fare-paying passenger, is a risk not 
assumed under this policy.” The court held a clause of this nature was con- 
sistent with the insurance statutes of the state. Also see the case, Leidineer Vv. 
Pacific Mutual Life Insurance Co. of California, 172 La. 41, 185 S. 85 (1931), 
note in 2 JouRNAL oF AIR Law 602 (1931), which involved a policy with a 
clause that limited the liability of the company to the return of the paid premi- 
ums if the death of the insured occurred in aerial navigation, except as a fare- 
paying passenger in a licensed commercial aircraft, operated by a licensed pilot, 
and flying in a regular civil airway between definite established air ports. The 
insured was killed while a passenger in an airplane and his widow, the plaintiff 
in the case, was allowed recovery. 


1. For an exhaustive treatment of the duties involved in a similar factual 
situation, see comment, 4 JoURNAL OF AIR Law 276 (19383). 
U. S. Department of Commerce, Air Commerce Regulations, §75(a) 


2: 
(1981). 

8. The same situation was presented in B. ¢ O. R. Co. v. Goodman, 276 
U. S. 66, 48 S. Ct. 25 (1927); and Pokora v. Wabash Ry Co., 54 Ill. 580 (1934); 
see note by S. N. Rittenberg, 29 Ill. L. R. 258 (1934). 





NOTES, COMMENTS, DIGESTS 283 


instance, in a fog; the court’s standard would force the cautious pilot to re- 
main in the air until the fog lifted. 

It has been held that, in the absence of statute, the rules applicable to 
torts on land generally govern accidents involving airplanes. In order to 
arrive at the decision in the instant case, the court accepted as a standard of 
reasonable care, the expert testimony that good practice requires that a pilot 
make as many turns as possible before landing so as to be able to see what 
is on the ground below. The court then reached its result by applying a 
formula of doubtful value even in automobile cases, to the effect that the 
driver of an automobile must halt when his vision is obscured; therefore a 
pilot, in order to be free from contributory negligence, must continue to circle 
about the field until he has a sufficient lookout to ascertain that the runway 
is clear! 

The court seems to have erred in at least two respects: (1) The analogy 
between driving an automobile and landing an airplane is not perfect. When 
confronted by an obstruction to the vision, the activity required of a pilot to 
free himself of the charge of negligence is not comparable to that required 
of a motorist. However inconvenient it may be, it is a perfectly practicable 
thing to stop an automobile at the side of the road to wait for the removal of 
the obscurity, since such a position of repose can presumably be maintained 
indefinitely. But in flying an airplane there is certainly a limit to the time a 
pilot can continue to circle a field. Nor can it be said that there is no in- 
crease in danger to the pilot, his passenger, and persons on the ground while 
he thus waits for visibility to improve over an airport; the exact opposite is 
often the case. It is a matter of common knowledge that a pilot who hesi- 
tates, hoping for a light fog to clear and afford perfect vision, is likely to be 
rewarded for his caution with an increasing density of fog. (2) The rule of 
law referred to in the instant case, that the driver of an automobile is 
negligent as a matter of law if he proceeds when his vision is obstructed, is 
not universal but is subject to modification and exceptions based on considera- 
tions of necessity and practicability. For example, (a) a driver who en: 
countered dense fog, being in the country with no facilities for putting up for 
the night, was held to be justified in proceeding through the fog on his way 
home with caution commensurate with progress under these conditions ;5 
(b) a driver who proceeded when his vision was interfered with by glaring 





4. Wilson v. Cotonsal Air Transport, Inc., 278 Mass. 420, 180 N. E. 212, 
83 A. L. R. $29, — U. 8. Av. R. — ye Read v. New York City Airport, 145 
Mise. 294, 259 N. Ss. 245, 1933 U. . R. 3 (1932) ; Greunke v. No. Am. 
Airways Co. 201 wis 565, 2230 N. w a8: 69 A ré R. 295, 1980 U. S. Av. R. 

The rule is that every person shall use ordinary care not to injure another: 
Greunke v. No. Am. Airways Co., supra, discussed in 1 JouRNAL or AIR Law 363 

(1930). Ordinary care is such care as ~ ag a + person would use 
under the — = similar circumstances: Thierer, 221 Fed. 
onl (6. €; » 1915), cert. denied, 238 %. 4 Sof, % a Yot. 6038, 59 L. Ed. 
1493; AES, z No. Am. Airways Co., supra, The law imposes on every per- 
son ithe duty of using ordinary care for his own protection against injury: 
N. Y. 8. € W. Ry. v. Thierer, supra. 

There can be no recovery for injuries if the porese injured aw wulity of 
contributory negligence: parent Vv. ahtenard, 212 C 16, 299 P. 54 (19381); 
Fletcher v. Boston & Maine Ry., 187 Mass. 463, 73 N. th. 552, 106 Am. St. Rep 
414 (1905); 20 R. C. L. Negligence (1929), 99, "g87. Nor can there be recovery 
if the injury results from the negligence of the plaintiff’s representative or 
agent, because the negligence of the representative or agent is, in ~, by 
negligence of his principal: McLaughlin v. re ST, Rus., 252 Pa. 32, A. 
107 (1916); 20 R. C. L., Negligence (1929), $131, and 159, $133. 

5. Johnson v. State, 104 Misc. 395, 175 x & . 299 Ca Ce 186 Ap 
Div. 389, 173 N. Y. S. 701 (1919), aff'd. 227 N. r 610, is 'N E. 919 (1919), 
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lights, was held not to be negligent in not stopping, or so retarding his speed 
as to eliminate absolutely all chance of danger to a person who might be on 
the highway ahead of him; for, “if it were the duty of the driver to come 

a practical standstill, it would be the duty of the other driver, who would 
no doubt be blinded in the same way, to act in the same manner, and it 
would lead to a practical stoppage of traffic;”6 (c) it was held that, in 
driving through fog, a driver need not drive at such a speed as to enable him 
to stop within the distance disclosed by his own headlights, as this rule would 
require him to stop when he is in a very dense fog, and if one driver stops 
in a fog bank until the fog clears, all must do so or the danger is thereby 
increased; therefore he may proceed in a careful and prudent manner, and 
what is careful and prudent will usually be a question for the jury.” 

The same consideration that prevents the application of the rule to 
automobiles in cases where it would increase danger is applicable to prevent 
the initial invocation of a doctrine essentially dangerous to aircraft. The 
presence of these various modifications of the general rule in automobile 
cases points the inherent weakness of a specific standard of care. Each new 
fact situation necessitates its alteration while if the general “prudent man” 
formula were employed alterations of fact might be brought within its broad 
outlines. Impractical in all cases, the specific standard should never be em- 
ployed in cases involving aircraft where the consideration affecting judgment 


must needs be complex. 
Nei B. Ross. 


NEGLIGENCE—DAMAGES—COMMON CARRIERS—CONTRACTUAL LIMITATION OF 
LriaBILiTy FOR NEGLIGENCE.—[New York] Decedent bought a passenger ticket 
for a regularly scheduled air trip from Albany, New York, to Newark, New 
Jersey. The ticket read in part: “This passage ticket is issued by the com- 
pany and accepted by the holder hereof on the following conditions: . 


“6. That the holder voluntarily assumes the ordinary risks of air 
transportation, and stipulates that the Company shall not be responsible 
save for its own neglect of duty, and that the liability of the Company 
to the holder hereof or his legal representatives in case of accident result- 
ing in death or physical disability, in any event, and under any circumstances, 
is limited as follows: Class A Contract (Minimum Rate), Maximum Lia- 
bility, $5,000.00, Class B Contract (Double Rate), Maximum Liability. 
$10,000.00, Class C Contract (Triple Rate), Maximum Liability, $15,000.00. 

“Company’s ticket agents are provided with all three forms of contract. 
This is a Class ‘A’ Contract. 

“The Holder Hereof Has Read and Accepted The Foregoing Conditions 
of Passage.” 
[Signature of holder.] 


The plane in which decedent rode, and its passengers were destroyed 
when, in making a landing in a fog, it struck against high tension electric 
wires. In a suit by the administratrix of the estate, the jury found that the 
company was negligent, and awarded damages, which by stipulation were 
reduced to some $50,000. On appeal, the company did not dispute its neg- 
ligence, but set up the contract limitation of liability. Held: where the 





Turpie v. Oliver, 21 Alberta L R. 508, 4 D. L. R. 1023, 3 W. W. R. 687 
oto v. United Auto Transport Co.. 128 Wash. 604, 233 P. 1050 


6. 
(1925). ot 
(1924), Bae de $30 ‘Wash 707, 226 P. 1118 (1924). 
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passenger has no opportunity to choose between full and limited liability, 
with corresponding price differentials, the limitation is void as against public 
policy. Conklin v. Canadian-Colonial Airways, Inc., New York, 1935.1 

It is to be noted that the only choice given a passenger was between three 
grades of limited liability. Had there been a standard rate for an unlimited 
liability passage, and other standard rates, on a decreasing price scale, for 
limited liability passage, it seems that the clause would have been valid. The 
decision is directed against absolute exemption from unlimited liability for 
the carrier’s negligence. The court correctly points out that the great weight 
of authority in this country opposes such contracts.2, Some states, among 
them being New York, allow the absolute exemption in the case of gratuitous 
passage. The “voluntary choice’ formula should allow air lines to reach 
practically the same result attempted to be reached by the contract now 
declared invalid. 

There have been but few American cases before this one dealing with 
airline exemption clauses. Their cumulative effect has been to invalidate 
almost every type of suggested limited liability contract in use.t The clause 
which offers a choice between three grades of limited liability was here 
nullified. A provision absolutely exempting the company from liability, leav- 
ing no choice of any kind, was early held to have no effect.5 An analogous 
immunity clause read: “in the event of the injury or death of the holder due 
to any cause for which the Company is legally liable, the Company’s liability 
is limited to $10,000.” In Curtiss-Wright Flying Service v. Glose,® it was 
held invalid, on the ground that the policy of the law forbids a common car- 
rier to compel passengers to release liability for negligence. Another device, 
not limiting damages to a named sum, but intended to reduce the degree of 
care required of the carrier, was nullified in Allison v. Standard Air Lines.” 
The nugatory clause provided: “Should the Company accept the holder 
hereof for a flight in one of its airplanes, such acceptance shall not be deemed 
to make the Company a common carrier, but it is specifically agreed and 
understood between the holder and the Company that the Company is a 
private carrier and is liable to the holder not as an insurer, but only for 
proven negligence of its employees and agents and the mere occurrence of an 
accident resulting in injury or loss of life to the holder shall not be any 
evidence of negligence.” The futility of attempting to contract away a legal 
status and its obligations is patent. 

A fourth type of clause in use provides: “This is a Class A ticket. The 
fare under a Class A ticket is lower than under a Class B ticket. In con- 
sideration of said reduced fare, the passenger agrees that the company shall 





1. Aff’g. 242 App. Div. 625, 19384 U. S 21 (1934). 

2. For numerous citations, see 10 C. y pe RS $1154, note 75. The 
court assumed without discussion that the company was a common carrier. In 
Germany, it is not against public policy to contract against such liability. But 
the contract will be strictly construed against the carrier. Thus the clause “By 
participating in flight the passenger waives for himself and his legal repre- 
sentatives all claims for damages occurring mediately or immediately through 
the use of the aircraft. ° has been held not to exempt a wer from 
liability for its negligence. See 1 JourNAL or AiR Law 219 ff. (1930 

8. The writer has been able to find only three reported, all being in the 
Federal oe a 

. J. Edmunds, “Aircraft Passenger Ticket Contracts,” 1 JouURNAL 
OF AIR LAW 321 (1980). 

_ 5 Psd v. Transcontinental Air Transport, Inc., 1931 U. S. Av. R. 205 
; a 


) 
br F. oa yy ic A. 3d, 1933). 
930 Ss. * 382, aff'd. 65 F. (2d) 668 (C. C. A. 9th, 1933). 





286 JOURNAL OF AIR LAW 


in no event be liable to said passenger, his heir or representative, for injury 
or damage to said passenger in an excess of $25,000.” In view of the rule 
announced in the present case, this formula will probably be given effect, at 


least in New York.§ 
Saut N. RItrreNBERG. 


NEGLIGENCE—Forcep Lanpinc—Conrracts—AcTION FOR DAMAGES BY 
Lessor—[Iowa] Plaintiff conducted a flying school where he gave a course 
of instruction in flying to defendant who then secured a private license from 
the United States Department of Commerce. Thereafter defendant entered 
into an arrangement with plaintiff whereby for consideration he was to be 
allowed to use the planes belonging to plaintiff and to be responsible for 
any damages sustained to a plane while he was flying. On the day of the 
accident, defendant secured permission to take up an Eagle Rock biplane 
belonging to plaintiff, with instructions to use it for not over fifteen minutes 
—plaintiff informing defendant that there was not much gasoline in the tank 
and that the latter should turn on the reserve tank. Plaintiff further in- 
structed defendant to stay within gliding distance of the airport and not to 
fly over Iowa City. Shortly after taking off, and at an altitude of about 
2,000 feet, the motor started sputtering and defendant headed the plane back 
toward the port, but as the plane was steadily losing altitude it appeared 
to defendant that it would he impossible for him to reach the port, and 
so he turned westward and made an emergency landing on a golf course 
and damaged the plane. Plaintiff sued in three counts for the resulting 
damage, the first two being on the contract and later withdrawn because 
defendant was a minor at the time of the alleged making of the contract, 
the third charging the defendant with negligence. The case was submitted 
to a jury on the third count alone and a verdict was found for the plaintiff. 
Held: on appeal, reversed. There was no evidence of negligence for the 
court to submit to the jury, and it was error on the part of the court to 
submit as one of the grounds of negligence that the moton was working 
normally at the time of the emergency landing. Shaw v. Carson, Iowa Su- 
preme Court, decided November 13, 1934, 257 N. W. 194, 234 C. C. H. 3129. 

For the first time the Iowa court has been confronted with a case in- 
volving the law of the air and its decision adds further support to the 
argument that courts at the present time are ot adequately equipped with 
knowledge of flying technique to handle aviation cases which should rather 
be submitted to a body of experts in the field. The opinion reveals not only 





_8. J. K. Edmunds, supra note 3, thought that even this type of clause will 
be insufficient. It has not yet been judicially tested. 

An interesting conflict of laws problem is raised in the principal case. The 
contract was made in New York, but the accident occurred in New Jersey. 
Assuming a suit in tort, the plaintiff might well rely on the usually accepted 
rule that the law of the place of injury controls. That theory was useless in 
this case, of course, since the clause was void in the forum of the contract. The 
court here held that the usual contract rule applies, even though the suit is 
ex delicto, and the validity was to be determined by the lez loci contractus. It 
is a common device to hold, in cases of tort happening while a contractual rela- 
tion exists, that the conflict of laws rules for contracts will govern, rather than 
those for torts. But cf. Lake Shore 4 M. 8. Ry. Co. v. Teeters, 166 Ind. 335. 
77_N. E. 599 (1906), where the contract was made in New York (where it was 
valid), the injury was in Indiana (where the limitation of Hability was void), 
and suit was brought in Indiana. The public policy of the latter state was held 
to be strong enough to overcome the usual conflicts rule. 
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the awkwardness of the court in dealing with the problem but also the in- 
eptitude of counsel in trying the case. The record presented the court was 
apparently replete with misinformation, and evidence of many important 
elements was omitted entirely. The proper result was reached, but in spite 
of the inexpert handling of the case. 

The lower court submitted to the jury three grounds of negligence: 
(1) the failure of the appellant properly to make an emergency landing upon 
available emergency landing field as soon as the plane (motor) commenced 
to miss fire; (2) after the motor commenced to miss fire, the appellant 
conducted the airplane over the city of Iowa City, the Finkbine Golf Course, 
and then negligently and carelessly failed to land his plane on one of the 
available emergency landing areas; (3) at the time appellant reached a 
point over the golf course the motor began to function normally, and at 
that time no emergency landing was necessary. The Supreme Court based 
its reversal entirely on the error in the last allegation of negligence, although 
the first two as well might have been held erroneous. 

Had the situation of this case been presented to experts, their efforts 
to fix the responsibility for the crash would have been controlled by entirely 
different and more determinative inquiries. The first would have involved 
the experience of the defendant in emergency landing. Apparently there 
was some evidence presented on this question but it was mishandled due to 
the court’s failure to realize the important conclusion to which it might have 
been directed. The court is quite correct in its statement that “In the 
training course the student is taught that the first thing a flyer of a plane 
must do is to preserve life, and that as he is flying along through the air, 
listening to the hum of the motor, he must keep a continual lookout for 
emergency landing fields, for the ability of the plane to stay in the air and 
maintain its altitude depends upon the motor that is pulling the plane. . . 
And so the pilot is trained to keep his eye peeled for what is known as an 
emergency landing field.” While there are no regulations on this point, it 
is consistent with careful practice for the instructor to see that his student 
pilot “assimilates” forced landings. Shaw apparently had never given Carson 
such instruction since the court later states: “Carson was a young, inex- 
perienced flyer. This was his first emergency landing. He had never before 
been confronted with the necessity of picking out from a distance of two 
thousand feet in the air a place to land his plane, with a motor that was not 
functioning properly.” In view of the fact that defendant apparently had 
never even had instruction, to say nothing of practice, in forced landings, 
an expert would have been driven to the conclusion either that defendant 
exercised good judgment in heading for the golf course instead of trying 
to make the airport, or that the plaintiff was contributorily negligent in failing 
to give such instruction. Curiously enough, the defense of contributory neg- 
ligence was not raised. 

Certain other elements having a bearing on the conclusions to be drawn 
should have been brought out and considered by the jury as well as by the 
court, such as the direction and velocity of the wind, how much gas there 
was available in the reserve tank, what assurance there was that the motor 
had been properly maintained, and how much total flying time Carson had 
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had. The evidence on the cause of the motor difficulty is most unsatisfactory, 
that is, whether it was due to lack of fuel or from some mechanical trouble. 
The fact that it “missed fire” for a prolonged time would normally indicate 
that the motor failure was not due to lack of fuel. If, as is more plausible, 
it indicated some mechanical trouble, then the condition of the motor before 
Carson took the plane up should have been shown. Had the motor been 
“revved” up before the take-off? How long had defendant run it before 
taking-off? Was it operating normally when and if it was warmed up, or 
did it show signs then of “missing fire”? Did the plaintiff-owner supervise 
this customary preliminary process? Certainly it would constitute gross 
negligence and a violation of the regulations, if the pilot (as the opinion 
states) merely “cranked the motor, jumped in and took off”! At one point 
it appeared that the defendant himself testified that the motor had stopped 
running, and his witnesses bore him out in this conclusion. At another point 
there was testimony that the condition of the propeller after the accident 
showed that it must have been turning up one-half or one-quarter. The 
court, giving credence to the latter testimony, naively concluded that “cer- 
tainly, in view of such evidence, it could not be said that the motor was 
working normally.” The court was entirely misled on this point. Under 
normal landing conditions the motor should be turning at minimum speed 
and would not, as a matter of fact, be turning as high as one half or one 
quarter. In case of a forced landing, the motor should normally be cut 
entirely. The only conclusion that should have been drawn from the evi- 
dence, lacking more, is that the motor was not dead. 

Another factor which is not brought out in the opinion or record is 
the possibility that Carson might have glided safely to the airport. Normally, 
the safe gliding ratio of a plane used for pleasure flying is seven to one. 
That is, at an altitude of 2,000 feet the normal gliding distance of Carson’s 
plane would have been 14,000 feet or nearly enough to bring him back to 
the airport—a distance of three miles. Here again, the factors of wind di- 
rection and velocity might modify this statement. The particular type of 
plane used by Carson on that day, however, is notorious for its gliding ability, 
having instead of the usual seven to one ratio, a ratio of approximately 
eleven to one (dependent however on the type of motor used). 

Taking the court’s opinion piecemeal, one conclusion can be drawn: The 
evidence before the court is of practically no value. Consequently, the court 
is not to be criticized since it arrived at a satisfactory result without being 
aided by reliable or accurate evidence. 

LorrAINE ARNOLD. 


DIGESTS 


Arr Mait—NUuLLIFICATION OF ConTRACTS BY PostMASTER GENERAL—] URIS- 
DICTION—SuIts AGAINST THE Unitep States.—[Federal] The United States 
Supreme Court on October 15, 1934, denied the petition for writ of certiorari 
in Transcontinental & Western Air, Inc. v. Farley, 234 C. C. H. 3123. 

For digest of the facts in this case see 5 JourNat or Arr Law 658 
(1934). 
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Atk Matt—CANceELLATION or Contracts—ReMEpy AT Law.—[District of 
Columbia] The several plaintiff-appellants had been awarded contracts for 
the carrying of air mail over the various routes designated in the respective 
contracts, which contracts in effect were breached by Postmaster General 
Farley’s order of February 9, 1934. Held: decrees dismissing the bills in 
equity affirmed, since the government may not be required in equity to spe- 
cifically perform its contracts and since the holders of the contracts have 
an adequate and complete remedy at law if the breach of the contracts 
operated to deprive them of their property rights without due process of 
law. Boeing Air Transport, Inc. v. James A. Farley, National Air Transport, 
Inc. vy. Same, Pacific Air Transport v. Same, Varney Air Lines, Inc. v. Same. 
Court of Appeals, District of Columbia, February 4, 1935. 235 C. C. H. 4001. 


ConTRAcTsS—AGENCY To DistrIBUTE AIRPLANES—ASSIGNMENT—CONSTRUC- 
TION—EvipENcE.—[California] The California Supreme Court on Decem- 
ber 28, 1934, affirmed the decision of the California District Court of Appeals, 
2nd Appellate District, adopting the opinion of the District Court of Ap- 
peals “as and for the decision of this Court.” Ruckstell Corp., Ltd. v. Great 
Lakes Aircraft Corp., 89 Cal. Dec. 46. 

“nr digest of the facts of this case, see 5 JouRNAL or Air Law 660 
(19 


NEGLIGENCE—AIRCRAFT CoLLIsionN—Air TraFFic Rutes—Res Ipsa Logut- 
tur—I[California] On January 2, 1930, Fox Film Company, engaged in the 
business of producing motion pictures, entered into a written contract with 
respondent James E. Granger, Inc., to furnish one Lockheed Vega cabin plane 
and two “Whirlwind planes” as camera planes, at stated prices per day, in 
first-class condition and with licensed pilots to operate the same, to be used 
under direction of Kenneth Hawks as director and Max Gold as assistant 
director of the Fox Film Company in the filming of a picture showing a 
parachute jump over the Pacific Ocean. James E. Granger, Inc., obtained 
and furnished the services of a Lockheed Vega plane with Captain Roscoe 
Turner as lawfully licensed pilot thereof, and made arrangements to hire 
from Tanner Motor Livery, a corporation, also a respondent herein, two 
Stinson planes for use as camera planes, with licensed pilots to operate the 
same, agreeing to pay therefor a hire fixed in terms of dollars ner hour. 
These planes and pilots were offered by James E. Granger, Inc., to Fox Film 
Company and by it approved and accepted for use in making the picture. 
After dual controls were installed in the Stinson planes and cameras mounted 
therein, and Hawks had given detailed directions as to the course of the 
flight and the positions of the planes when photographing was to be done, 
the flight of the three planes commenced. Captain Turner was pilot of the 
Lockheed Vega, carrying the parachute jumper; Hallock Rouse, a regular 
employee of Tanner Motor Livery and a lawfully licensed pilot, was pilot 
of one Stinson plane, with Max Gold sitting beside him at the dual control, 
and Rosa Cook, also a regular employee of Tanner Motor Livery and a 
lawfully licensed pilot, was pilot of the other Stinson plane, with Hawks 
sitting beside him at the dual control. Neither Hawks nor Gold was a 
licensed pilot. Six other employees of Fox Film Company, participating in 
the picture making, were divided between the two Stinson planes. While 
flying out over the bay in a general southwesterly direction on a designated 
course to be followed for a distance with return thereon, the Lockheed Vega 
was in the lead, one Stinson to its left and rear, the other to the left and 
somewhat to the rear and below the first Stinson. The Lockheed Vega al- 
lowed the two Stinsons to pass and then made a left turn to follow the 
return course. Thereupon the two Stinsons commenced to make a leit 
turn, when the leading one appeared to slide sideways, the tips of the wings 
on the two planes touched, then their noses came together, there was an 
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explosion, and both planes fell into the ocean carrying to their death all the 
occupants thereof. 

Eight separate actions were commenced by the heirs or personal repre- 
sentatives of persons who lost their lives in a collision between two air- 
planes. The cases were consolidated and tried together, and from judgments 
in favor of defendants these appeals are taken: Held: (1) The orders 
denying the motions for judgment notwithstanding the verdicts are affirmed, 
and (2) the judgments for defendants are reversed. 

The flight of the planes herein mentioned was intrastate, and under the 
federal Constitution and the California Aircraft Act enacted in 1929 the 
state of California was vested with exclusive power to prescribe air traffic 
rules to govern the operation of aircraft in flying in purely intrastate flights. 
No such rules had been made by the legislature when the accident herein 
occurred, and the conduct of the pilots and others involved in the accident 
would be measured and judged only under the general law and, rules of 
negligence pertinent and applicable to the case. The federal regulations per- 
taining to air traffic offer nothing therein of which the court was charged 
with judicial notice and which the court was called upon to declare to the 
jury. 

Concerning the applicability of the doctrine of res ipsa loquitur, the court 
relied upon the holding in Steele v. Pacific Electric Ry. Co., 168 Cal. 375, to 
the effect that a prima facie case of negligence having been once established 
by the evidence under the operation of the doctrine in question, the duty 
devolves upon the defendant to explain how the accident occurred, and to 
show that he was withouf negligence or that it was the result of causes 
beyond his control, in order to secure relief from responsibility. Thomas 
oan v. James E. Granger, Inc., —Cal. App —, 39 P. (2d) 833 (Dec. 31, 
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TRAITE THEORIQUE ET PRATIQUE DE DROIT AERIEN. By 
Marcel Le Goff. Paris: Librairie Dalloz, 1934. Pp. xxviii, 916. 


This new and valuable text offers a comprehensive survey of all legal 
material pertinent to French aeronautics. Nothing could more completely 
indicate the tremendous growth of aviation and aeronautical law for, despite 
its nine hundred pages, it is hardly more than a survey. 

Thirty-two chapters are grouped into four main divisions, as follows: 
I. Generalities, II, Public Air Law, III. Private Air Law, and IV. Compara- 
tive Law. There is also included a selected bibliography of French mate- 
rials, and a useful check-list of French legislation and regulations, arranged 
chronologically. 

In Part I, the American reader will be most interested in the chapter 
dealing with airspace interests. The author attempts to bring the seemingly 
rigid provisions of Article 552 of the French Civil Code within reasonable 
bounds, so as to limit the rights of the landowner to a height determined 
generally by structures erected, trees, etc. However, there is no systematic 
study of the various problems arising out of the conflict of interests between 
the aviator and the landowner, and no attempt to distinguish methods of 
their treatment. 

The remaining chapters of the first part are devoted to a description of 
the Paris Convention of 1919, and various bilateral aviation agreements 
affecting France. 

In Part II, chapters eight and seventeen will be of particular interest to 
American lawyers. The former contains a good account of the Bureau 
Veritas and the latter describes in considerable detail the administrative 
agencies of the government which have to do with aeronautics. In this part, 
other subjects dealt with include aircraft, nationality, licensing, customs, pro- 
hibited zones, airports, signals, etc. The two final chapters summarize the 
provisions affecting the use of aircraft in war. 

Part III contains some excellent material pertinent to commercial air 
transport—particularly the relation of the French Government to the aviation 
industry. Chapters 24 and 25 give a full analysis of the contract of carriage 
and two chapters which follow on insurance will be found helpful. Here, 
unfortunately, the statistical material has not been brought up to date. The 
final chapter on the Warsaw Convention attempts only a running discussion 
of the high points. In view of Goedhuis’ recent monograph, this chapter 
seems quite sketchy. 

Part IV offers an outline, by way of comparison, of the essential fea- 
tures of the Belgian, Swiss, German, British, Italian, Russian, etc., air law 
systems. The two chapters in this division are not intended to do more than 
suggest what has been provided elsewhere. The program in the United 
States, for instance, is given only seven lines in the discussion. 


[291] 





292 JOURNAL OF AIR LAW 


It would not be difficult to quarrel with the method of classification of 
topics and general arrangement of material in this book. Obviously, the 
practical problems affecting civil aeronautics (and particularly the com- 
mercial airlines) have not determined the arrangement, for the two-fold 
division of public and private air law has no particular meaning, and is too 
simple to meet the needs of the situation. Further, the author’s practice of 
numbering each main paragraph may be useful for purposes of supplemental 
writings, but the reader would have benefitted more from the use of sub- 
headings within the individual chapters. 

Many who purchase this book will wish it contained some of the cus- 
tomary documentary material in the usual appendices. Though numerous 
references are made to the Convention of 1919, the Warsaw Convention, the 
basic French legislation, bilateral agreements, etc., they do not appear in the 
book. Evidently the author has either been limited as to pages by his 
publisher or believed that these documents could be readily obtained through 
other sources. 

No library that attempts to cover the subject of air law should fail to 
include this book on its shelves, for it is the most complete and useful treatise 
on French aeronautical law that has yet appeared. 

Frep D. Faca, Jr. 


AIR LAW: OUTLINE AND GUIDE TO LAW OF RADIO AND AERO- 
NAUTICS. By Howard S. LeRoy. Washington. Privately printed, 
1935. Pp. 120. 


An inspection of this book leaves one with the feeling that it is most 
unfortunate that so much labor has been expended in the production of 
something of such slight value. The book purports to contain an outline and 
bibliography of material pertaining to aeronautical and radio law. The out- 
line is poor and the bibliography is no better. 

Once more we have a linking of radio and aviation material under the 
heading of “air law.” The author’s interest in both fields—together with 
the needs of his law classes—may explain the reason for the combination. 
If the radio material had been placed entirely in the first half of the book, 
one who is interested solely in aviation references would be better pleased. 
He would at least know which part of the book to disregard. With the 
present arrangement, one needs a “tab” system to find what he is looking for. 

This review will be devoted only to the material on aeronautics. Part IJ 
pertains to “Aeronautic Law” and offers a fairly complete record of federal 
and state aviation legislation. But in view of the other sources available— 
which are constantly brought up to date—the twenty pages devoted to the 
subject in this book will not receive much attention. The list of “Unofficial 
Bodies” on page 59 is neither accurate nor complete. 

Aviation cases have been listed chronologically without references to 
subject matter. When lawyers try cases solely by the use of calendar in- 
formation, such an arrangement will be of service, but, unfortunately, not 
until then. At times the author has referred to notes pertaining to some of 
the cases. The method of reference seems to be based more on the statis- 
tical idea of simple sampling than on any well determined system. 
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The brief summaries of foreign legislation and international confer- 
ences are only indicative of what has taken place, yet the reader may not 
be aware of the fact. It would have been helpful if some references had 
heen included as to where one could look for some of the bilateral agree- 
ments, and as to some of the articles pertaining thereto. 

Under the heading of “Articles, Monographs, and Notes,” in the Bibli- 
ography Division, the author has included some 92 articles pertaining to 
aeronautics. It is interesting to note that one periodical alone has published 
over 100 articles on aviation law. Yet the author includes foreign articles 
as well as articles written in English without mentioning the fact or method 
of selectivity employed. A foreword remark that “The breadth of the 
field, the rapidity of current developments and the exigencies of a general 
practice prevent the Outline from being as exhaustive as subsequent re- 
visions may permit” hardly excuses such superficial treatment. In the bibli- 
ography, the author has seen fit to number each item. Yet he has allowed 
no room for expansion in his numerical arrangement—all of which would 
indicate that the numbering is as useless as it appears. 

At the end of the book is a ten-page index which would have been 
quite unnecessary if the book had been arranged so that one could readily 
find that in which he might be interested. 

As a source book, this has few of the features which it might possess. 
In the aeronautical sections, it lacks completeness and care. If a revised 
edition is published, it is hoped that some thought will be given to the needs 
of those who might desire to use it as a source manual. 

S. E. THorne.* 





, aaa Professor of Law and Librarian, Northwestern University School 
of Law. 
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